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Title 3— 


The President 


Presidential Documents 


Proclamation 5021 of February 14, 1983 


Temporary Duty Reductions on Certain Articles Pursuant to 
Legislation Implementing the Nairobi Protocol to the Florence 
Agreement on the Importation of Educational, Scientific, and 
Cultural Materials 


By the President of the United States of America 


A Proclamation 


1. On March 1, 1977, the Nairobi Protocol (the Protocol) (97th Congress, 1st 
session, Senate Treaty Document 97-2, p. 9) to the Florence Agreement on the 
Importation of Educational, Scientific, and Cultural Materials of November 22, 
1950 (the Florence Agreement) (17 U.S.T. 1837) was opened for signature. The 
Protocol supplements and expands upon the Florence Agreement, which 
provided for duty-free entry under specified conditions of various educational, 
scientific, and cultural materials and which entered into force with respect to 
the United States on November. 2, 1966. On January 16, 1981, the President 
submitted the Protocol to the Senate for advice and consent to its ratification, 
together with an explanatory letter from the Secretary of State containing a 
statement that the Administration did not intend to adhere to the optional 
Annexes F, G, and H of the Protocol. 


2. On January 12, 1983, the Educational, Scientific, and -Cultural Materials 
Importation Act of 1982 (the Act) (Pub. L. 97-446; 96 Stat. 2346) was enacted. 
Section 167(b)(1) of the Act directs the President to proclaim temporary duty- 
free treatment for certain imported articles for the blind or for other handi- 
capped persons. 


3. Section 167(b)(2) of the Act also authorizes the President to proclaim 
temporary duty-free treatment for imports of specified printed, visual, and 
auditory material and certain tools for scientific apparatus, if he determines 
such action is in the interest of the United States. I have determined that it is 
in the interest of the United States to implement, on a temporary basis, duty- 
free treatment for such articles as provided in section 167(b)(2) of the Act. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, acting under the authority vested in me by the Constitution and the 
statutes of the United States, including, but not limited to, section 167(b) of the 
Educational, Scientific, and Cultural Materials Importation Act of 1982 (96 
Stat. 2349) and section 604 of the Trade Act of 1974 (19 U.S.C. 2483), do 
proclaim that— 


(1) The Appendix to the Tariff Schedules of the United States (TSUS) (19 
U.S.C. 1202) is modified as set forth in the Annex to this proclamation. 


(2) The modifications of the Appendix to the TSUS made by the Annex hereto 
shall be effective as to articles entered, or withdrawn from warehouse for 
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consumption, on and after February 11, 1983, and before the close of August 
11, 1985, unless the period of their effectiveness is earlier expressly suspend- 
ed, terminated, or modified. 


IN WITNESS WHEREOF, I have hereunto set my hand this 14th day of 
February, in the year of our Lord nineteen hundred and eighty-three, and of the 
Independence of the United States of America the two hundred and seventh. 


Bas hg 


ANNEX 


The Appendix to the Tariff Schedules of the United States is modified by inserting the following new 
part, including ita headnotes and items with accompany rates of duty: 


“PART 4. - TEMPORARY DUTY REDUCTIONS, PURSUANT TO THE EDUCATIONAL, SCIENTIFIC, AND 
CULTURAL MATERIALS IMPORTATION ACT OF 1982 


Part 4 headnotes: 


1. An article described in eny of the provisions of this part. if entered during the period specified in the 
lest column, is classifiable in said provision. if the conditions and requirements thereof and of any applicable 
regulations are met. The provisiens ef this part shali prevail over any provision describing such article in 
schedules 1 to 8, inclusive. 

2. For the purposes of items 960.20, 960.12. and 960.215— 

(a) The term “physically or mentally hendicapped persons" includes any person suffering from a 
permanent or chronic physical or mental impairment which substantially limits one or more major life 
activities, such as caring for one's self, performing manual tasks, walking, seeing, hearing, speaking, 
breathing, learning, and working. 

(b) These items do not cover- 

(i) articles for acute or transient disability; 

fii} spectacies, dentures, and cesmetic articles for individuals not substantially disabled: 
(iii) therapeutic and diagnostic articles; and 

{iv} medicines or drugs. 


Rates of Duty 
Articles 


Articles specially designed or edapted for the use or benefit of 
theblind er other physically or mentally handicapped persons 
thowever provided for in schedules 1 te 7): 
Articles for the blind: 
Books, music, end pamphlets, in raised print, 
On or 
before 
8/11/85 
Bratile tablets, cubarithme, and special appara- 
tus, machines, presees, and types for their use 
exclustvely..... oe a On or 
before 
6/11/65 
On or 
before 
8/11/85 
Catalogs of films, recording or ether vieual and auditory 
material of an educational, scientific or cultural character 
(provided for in items 270.25, 270.45, 270.50, and 270.85, = 
is MII Ot vceseenincochaedssttinenbecbeideteetsosichladedincteththadioivisstossecveses On or 
before 
6/11/85 
Architectural. engineering, industriel. or commercial draw- 
ings and plans, whether originale or reproductions (pro- 
vided for in tteme 273.45, 273.50, and 273.55, pert 5, echedule 
On or 
before 
8/11/65 
Loose illustrations, reproduction proofs or reproduction 
films used for the production of beoke (provided for in 
items 274.50, 274.60, 274.65, 274.70, and 274.73, part 5,-eched- 
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960.65 





Articles 


Developed photographic film; photographic slides; trans- 
parencies; holograms for laser projection; and microfilm, 
microfiche, and similar articles (provided for in.items 274.50 
through 274.70, inclusive, part 5, schedule 2) 


Motion picture films in any form on which pictures, or 
sound and pictures, have been recorded, whether or not 
developed (provided for in items 724.05 and 724.10, part 2G, 
schedule 7) 


Magnetic video tape on which pictures or pictures and 


sound have been recorded (provided for in item 724.12, part | 


2G, schedule 7) 


Sound recordings, combination sound and visual recordings, 
and magnetic recordings (however provided for in sched- 
ules 1 to 7) 


Patterns, models (except toy models) and wall charts of an 
educational, scientific or cultural character; mock-ups or 
visualizations of abstract concepts such as molecular struc- 
tures or mathematical formulae; materials for programmed 
instruction; and kits containing printed materials and audio 
materials and visual materials or any combination of two 
or more of the foregoing (however provided for in schedules 
1 to 7) 


Tools specially designed to be used for the maintenance, 
checking, gauging, or repair of instruments or apparatus 
admitted under item 851.60, part 4 of schedule 8; all of the 
foregoing entered for the use of any nonprofit institution, 
whether public or private, established for educational or 
scientific purposes (however provided for in schedules 1 to 


DY rete naan enlace eae ee 


[FR Doc. 83-4172 
Filed 2-15-83; 10:45 am] 
Billing code 3195-01-M 





| Free 


Rates of Duty | 


1 


2 





6885 


Effective 
Period 


| On or 
before 
8/11/85 


On or 
| before 
8/11/85 


| On or 
| before 
8/11/85 





On or 
before 
6/11/85 


On or 
before 
8/11/85 


On or 
before 
8/11/85" 
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{FR Doc. 83-4173 
Filed 2-14-83; 10:46 am] 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 5022 of February 14, 1983 


Zoo and Aquarium Month, 1983 


By the President of the United States of America 


A Proclamation 


As the living classroom for some 20 million school children each year, zoos 
and aquariums have an important role in the American educational process. 
They also provide stimulating recreational experiences for more than 125 
million people who visit them annually. 


The United States has some of the finest zoo and aquarium facilities in the 
world. Many are foremost in the effort to conserve the species they house. 
American zoos and aquariums cooperate with institutions around the globe to 
preserve wildlife and to create more sophisticated techniques for exhibiting 
animals in natural settings. 


To both children and adults, animals represent a special sense of curiosity, 
feeling, and caring. By enabling us to observe animals firsthand and to learn 
about their habitats, zoos and aquariums have become a valuable and unique 
asset. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby designate the month of June 1983 as Zoo and Aquarium 
Month. 


IN WITNESS WHEREOF, I have hereunto set my hand this 14th day of Feb., in 
the year of our Lord nineteen hundred and eighty-three, and of the Independ- 
ence of the United States of America the two hundred and seventh. 


Ba Pig 
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{FR Doc. 83-4174 
Filed 2-15-83; 10:47 am] 
Billing code 3195-01-M 


Presidential Documents 


Executive Order 12405 of February 14, 1983 


Establishing an Emergency Board To Investigate a Dispute 
Between the Consolidated Rail Corporation and the Brother- 
hood of Locomotive Engineers 


A dispute exists between the Consolidated Rail Corporation and the Brother- 
hood of Locomotive Engineers. 


The dispute has not heretofore been adjusted under the provisions of the 
Railway Labor Act, as amended (‘the Act’’). 


This dispute, in the judgment of the National Mediation Board, threatens 
substantially to interrupt interstate commerce to a degree such as to deprive a 
section of the country of essential transportation service: 


NOW, THEREFORE, by the authority vested in me by Section 10 of the Act, as 
amended (45 U.S.C. § 160), it is hereby ordered as follows: 


1-101. Establishment of Board. There is established, effective immediately, 
a board of three members to be appointed by the President to investigate this 
dispute. No member shall be pecuniarily or otherwise interested in any 
organization of railroad employees or any carrier. 


1-102. Report. The board shall report its findings to the President with respect 
to the dispute within 30 days of its creation. 


1-103. Maintaining Conditions. As provided by Section 10 of the Act, as 
amended, from the date of the creation of the Emergency Board, and for 30 
days after the board has made its report to the President, no change, except by 
agreement of the parties, shall be made by the carrier or by the employees, in 
the conditions out of which the dispute arose. 


1-104. Expiration. The Emergency Board shall terminate upon submission of 
the report provided for in paragraph 1-102 of this Order. 


ee 


THE WHITE HOUSE, 
February 14, 1983. 








Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 





DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 


9 CFR Parts 307 and 381 
[Docket No. 82-016F] 


Revision of the Basic Workweek 


AGENCY: Food Safety and Inspection 
Service, USDA. 
ACTION: Final rule. 


sumMARY: This rule amends the Federal 
meat and poultry products inspection 
regulations by changing the definition of 
the “basic workweek”. The “basic 
workweek” is the operating period 
during which the Agency provides 
inspection service without charge to 
official establishments, importers, and 
exporters subject to the inspection 
requirements of the Federal Meat 
Inspection Act and Poultry Products 
Inspection Act. Currently, the “basic 
workweek” is defined as five 
consecutive eight-hour days Monday 
through Friday, excluding lunch period. 
This rule revises the current definition 
by providing that the “basic workweek” 
shall consist of any five consecutive 
eight-hour days Sunday through 
Saturday, excluding lunch period. The 
rule also provides that when possible 
the “basic workweek” shall consist of 
five consecutive eight-hour days 
Monday through Friday, excluding lunch 
period. This amendment is designed to 
preclude application of the current 
definition of the basic workweek in an 
unduly restrictive or inequitable manner 
by revising that definition to better 
reflect Agency practices and procedures 
currently in use. 

EFFECTIVE DATE: April 18, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Dr. W. S. Horne, Assistant Deputy 
Administrator, Regional Operations, 
Meat and Poultry Inspection Operations, 


Food Safety and Inspection Service, U.S. 
Department of Agriculture, Washington, 
DC 20250, (202) 447-3697. 
SUPPLEMENTARY INFORMATION: 


Executive Order 12291 


The Food Safety and Inspection 
Service (Agency) has made a 
determination that this rule is not a 
“major” rule under Executive Order 
12291. The rule will not result in an 
annual effect on the economy of $100 
million or more, or a major increase in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions. It will not have any significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

The rule amends existing regulations 
by changing the definition of the “basic 
workweek”; the operating period during 
which the Agency provides inspection 
service without charge to the recipient 
of the service. Currently defined as 
consisting of five consecutive eight-hour 
days Monday through Friday, this rule 
amends the definition of the basic 
workweek so as to expressly reflect the 
Agency's current practice of providing 
inspection service without charge on 
any five consecutive eight-hour days 
Sunday through Saturday. Since the 
amendment merely formalizes existing 
Agency practice and procedure, it will 
not have a substantive impact on the 
economy, consumers, State or local 
governments or entities subject to the 
requirements of the Federal Meat 
Inspection Act (21 U.S.C. 601 et seg.) or 
the Poultry Products Inspection Act (21 
U.S.C. 451 et seq.). In addition, the rule 
will not impose new duties, 
requirements or obligations on such 
entities. 


Effect on Small Entities 


The Administrator, Food Safety and 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities, as defined by 
the Regulatory Flexibility Act, Pub. L. 
96-354 (5 U.S.C. 601). The rule relates 
solely to a method of operation used in 
conducting the Agency's business and is 
intended to incorporate in the 
regulations a policy designed to conform 
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such operation to that of the industry 
regulated by the Agency. It will not have 
a substantial impact on any entity 
regulated by the Agency. 


Historical Background 


Under the provisions of the Federal 
Meat Inspection Act (FMIA) (21 U.S.C. 
601 et seq.) and the Poultry Products 
Inspection Act (PPIA) (21 U.S.C. 451 et 
seq.), the cost of inspection services 
rendered by the Food Safety and 
Inspection Service (Agency) is to be 
borne by the United States, unless the 
services are performed under 
circumstances making the time spent by 
Agency employees performing such 
services compensable at an overtime er 
holiday rate. The cost of overtime and 
holiday services is to be borne by the 
official establishment, importer or 
exporter receiving such services. 

To implement these provisions, the 
Agency established a 40-hour “basic 
workweek” consisting of five 
consecutive eight-hour days Monday 
through Friday (40 FR 45798 (October 3, 
1975); 9 CFR 307.4{c) and 9 CFR 
381.37(c)). This Monday through Friday 
basic workweek was established to 
designate the operating period during 
which the Agency would provide cost- 
free inspection service unless such 
inspection service otherwise constituted 
holiday or overtime work. Cost-free 
inspection service would be furnished 
on other than a Monday through Friday 
only at plants that were operating on an 
approved Tuesday through Saturday 
schedule at the time the Monday 
through Friday basic workweek was 
promulgated; in which case the prior 
approved Tuesday through Saturday 
schedule would be designated as the 
basic workweek. The Agency would 
also furnish inspection service without 
charge on other than a Monday through 
Friday in cases where maintaining a 
Monday through Friday basic workweek 
would seriously handicap the Agency in 
carrying out its functions. 

The Agency adopted the above 
definition of the basic workweek 
because at the time the definition was 
promulgated, the collective bargaining 
agreement between the Agency and the 
National Joint Council of Food 
Inspection Locals, AFGE (National Joint 
Council) defined the non-overtime 
workweek of Agency inspection 
personnel as five consecutive eight-hour 
days Monday through Friday. The FMIA 





and PPIA provide that the cost of 
overtime inspection service is to be 
borne by the recipient of the service (7 
U.S.C. 394 and 21 U.S.C. 468). Thus, for 
the basic workweek to be the operating 
period when the Agency would provide 
cost-free inspection service, it had to 
correspond to the Monday through 
Friday non-overtime workweek of 
Agency inspection personnel. 

Literally interpreted, the 1975 
definition of the basic workweek 
provides that cost-free inspection 
service will generally be available only 
for eight hours per shift, per day, 
Monday through Friday. Thus, unless 
operating on a prior approved Tuesday 
through Saturday schedule, an official 
establishment, importer, or exporter 
operating on a schedule not conforming 
to the Monday through Friday basic 
workweek would receive free inspection 
service only for that portion of their 
workweek that runs concurrently with 
the Monday through Friday basic 
workweek. For example, if the 1975 
basic workweek provisions were 
literally applied to an official 
establishment operating on a 40-hour 
workweek consisting of five consecutive 
eight-hour days Sunday through 
Thursday, the official establishment 
would receive free inspection service 
only for those non-overtime hours of 
operation occurring on Monday through 
Thursday, provided no holiday occurs 
during this period. The inspection 
service on Sunday would not be 
furnished without charge because it falls 
outside of the Monday through Friday 
basic workweek. Since to be cost-free, 
the basic workweek and the 40-hour 
non-overtime workweek of Agency 
inspection personnel must correspond, 
the inspection work performed outside 
of the basic workweek would also be in 
addition to the inspector's 40-hour non- 
overtime workweek and would 
constitute overtime as defined in 
§ 307.5(a) of the Federal meat inspection 
regulations and § 38T:38(a) of the poultry 
products inspection regulations (9 CFR 
307.5(a) and 381.38(a)). Therefore, under 
the 1975 basic workweek provisions an 
establishment operating on a 40-hour 
workweek not conforming to the 
Monday through Friday basic workweek 
would receive less than 40-hours of free 
inspection service and would be 
required to reimburse the Agency at an 
overtime rate for the cost of inspection 
service furnished during that portion of 
its 40-hour workweek falling outside of 
the basic workweek. 

Recognizing the burdens on the 
industry associated with a literal 
application of the basic workweek 
provisions, the Agency, immediately 


after the promulgation of such 
provisions, negotiated and entered into 
a memorandum of understanding with 
the National Joint Council. This 
memorandum modified the collective 
bargaining agreement by defining the 
non-overtime workweek of inspection 
personnel as any five consecutive eight- 
hour days Sunday through Saturday. As 
a result of this modification the Agency 
was able to schedule the non-overtime 
workweek of inspection personnel on 
five consecutive days other than 
Monday through Friday and was no 
longer restricted to furnishing free 
inspection services on only Monday 
through Friday. Thus the basic 
workweek, like the non-overtime 
workweek of inspection personnel, 
could be scheduled on any five 
consecutive days Sunday through 
Saturday. This change led to the present 
practice used by the Agency in 
furnishing cost-free inspection service. 


Present Application of the Basic 
Workweek 


To avoid the hardship associated with 
a strict application of the basic 
workweek regulations, the Agency has 
established a practice of defining the 
basic workweek in terms of the 
regularly scheduled 40-hour workweek 
maintained by official establishments, 
importers, and exporters, subject to the 
inspection requirements of the FMIA 
and PPIA. In effect, the Agency provides 
a basic workweek for each official 
establishment, importer, or exporter on 
an individual basis. The basic 
workweek is specified so that it will run 
concurrently with the five consecutive 
eight-hour days that constitute the 
regularly scheduled 40-hour workweek 
maintained by the official 
establishment, importer, or exporter. In 
this manner each recipient of inspection 
services receives eight hours of free 
inspection service per shift, per day, for 
five consecutive days regardless of 
whether or not such recipient operates 
on five consecutive days Monday 
through Friday. For example, where an 
official establishment operates a 40-hour 
workweek consisting of five consecutive 
eight-hour days, Sunday through 
Thursday, it has been the Agency's 
practice to define the basic workweek 
applicable at such establishment so as 
to conform to the Sunday through 
Thursday schedule. Holiday and 
overtime compensation and 
reimbursement are all calculated in ° 
terms of this schedule. The only 
limitations imposed on the Agency in 
carrying out this practice are that the 
five consecutive eight-hour days of the 
basic workweek must occur during the 
administrative workweek, Sunday 
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through Saturday, and that when 
possible the five consecutive eight-hour 
days of the basic workweek should be 
Monday through Friday. These 
limitations are necessary to assure that 
the scheduling of Agency inspection 
personnel to furnish the inspection 
services during the basic workweek will 
be in accordance with section 6101 of 
Title 5 of the United States Code (5 
U.S.C. 6101), the present collective 
bargaining agreement with the National 
Joint Council, and other directives 
controlling the scheduling of work for 
Agency personnel. 

The Agency believes that the practice 
of defining the basic workweek so as to 
correspond to the regularly scheduled 
40-hour workweek of an official 
establishment, importer, or exporter is 
consistent with the intent of Congress 
under the FMIA and PPIA that 
inspection costs should be borne 
primarily by the United States, and is in 
accord with section 6101 of Title 5 of the 
United States Code (5 U.S.C. 6101), the 
present collective bargaining agreement 
with the National Joint Council and 
FSQS Directive 4610.1, Tours of Duty. 
However, the fact that this practice is 
not reflected in the current regulations 
has caused some confusion and concern 
among some segments of the industry 
and Agency personnel. Therefore, the 
Agency believes the definition of the 
basic workweek should be amended to 
reflect this scheduling practice. 

The Agency has determined that since 
this rule involves a matter concerning 
Agency organization, procedure or 
practice and will not have a substantive 
impact on entities subject to the rule, 
notice and comment under the 
Administrative Procedure Act (5 U.S.C. 
551 et seg.) is not required and good 
cause exists for finding such procedure 
unnecessary. 

The sole purpose of this amendment is 
to provide, in the regulations, an 
accurate description of a currently 
existing Agency practice. The 
amendment clarifies the method of 
operation used in carrying out the 
Agency’s business. It has'no substantive 
impact on the duties, rights, obligations, 
or standards of conduct of the persons 
subject to the jurisdiction of the Agency 
because the rule merely formalizes an 
Agency practice which is currently 
applied uniformly to all such persons. 

Other procedures related to the 
schedule of operations as established in 
section 307.4 of the Federal meat 
inspection regulations and 381.37 of the 
poultry products inspection regulations 
(9 CFR 307.4 and 381.37) including the 
obligation of each establishment, 
importer, and exporter to maintain 
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consistent work schedules (9 CFR 
307.4(d)(2) and 381.37(d)(2)) are 
unaffected by this rule. 


Final Rule 


The Agency is amending the definition 
of the basic workweek in the Federal 
meat inspection regulations (9 CFR 
307.4(c)) and the poultry products 
inspection regulations (9 CFR 381.37 (c)), 
to more accurately reflect current 
Agency policy on providing inspection 
service without charge to the recipient 
of such service. This final rule changes 
the definition of the basic workweek 
which will hereafter be defined as 
consisting of five consecutive eight-hour 
days within the administrative work- 
week, Sunday through Saturday, 
excluding lunch period; except that, 
when possible, the basic workweek will 
be scheduled so as to consist of five 
consecutive eight-hour days, Monday 
through Friday. No change concerning 
the formulation, prior approval, or , 
maintenance of a work schedule 
instituted by an official establishment, 
importer, or exporter subject to the 
inspection requirements of the FMIA or 
PPIA is being made. 

The Agency has determined that this 
is a matter of Agency organization, 
practice, and procedure, and is therefore 
exempt from notice and comment 
requirements under the Administrative 
Procedure Act. 

Indexing Terms: As required by 1 CFR 
18.20 (46 FR 7162, January 22, 1981), the 
following are the index terms for this 
regulation: 


List of Subjects 
9 CFR Part 307 


Schedule of operations, Meat 
inspection. 


9 CFR Part 381 


Schedule of operations, Poultry 
products inspection. 

Accordingly, Part 307 of the Federal 
meat inspection regulations (9 CFR Part 
307) and Part 381 of the poultry products 
inspection regulations (9 CFR Part 381) 
are amended as follows: 


PART 307—[ AMENDED] 

1. The authority citation for Part 307 
reads as follows: 

Authority: 34 Stat. 1260, 79 Stat. 903, as 


amended, 81 Stat. 584, 84 Stat. 91, 483; 21 
U.S.C. 71 et seq., 601 et seq., 33 U.S.C. 1254. 


2. Section 307.4(c) of the Federal meat 
inspection regulations (9 CFR 307.4{c)) is 
revised to read as follows: 


§ 307.4 Schedule of operations. 


* * * * 


(c) Official establishments, importers, 
and exporters shall be provided 
inspection service, without charge, up to 
8 consecutive hours per shift during the 
basic workweek subject to the 
provisions of § 307.5: Provided, That any 
additional shifts meet requirements as 
determined by the Administrator or his 
designee. The basic workweek shall 
consist of 5 consecutive 8-hour days 
within the administrative workweek 
Sunday through Saturday, excluding the 
lunch period; except that, when 
possible, the Department shall schedule 
the basic workweek so as to consist of 5 
consecutive 8-hour days Monday 
through Friday, excluding lunch period. 
The Department may depart from the 
basic workweek in those cases where 
maintaining such a schedule would 
seriously handicap the Department in 
carrying out its function. 


7 * * * * 


PART 381—[ AMENDED] 


3. The authority citation for Part 381 
reads as follows: 


Authority: Section 14 of the Poultry 
Products Inspection Act, as amended by the 
Wholesome Poultry Products Act (21 U.S.C. 
451 et seq.), the Talmadge-Aiken Act of 
September 28, 1962 (7 U.S.C. 450); and 
subsection 21(b) of the Federal Water 
Pollution Control Act, as amended by Public 
Law 91-224 and by other laws (33 U.S.C. 
1254). 


4. Section 381.37(c) of the poultry 
products inspection regulations (9 CFR 
381.37(c)) is revised to read as follows: 


§ 381.37 Schedule of operations. 


* * * * * 


(c) Official establishments, importers, 
and exporters shall be provided 
inspection service, without charge, up to 
8 hours per shift during the basic 
workweek subject to the provisions of 
§ 381.38: Provided, That any additional 
shifts meet requirements as determined 
by the Administrator or his designee. 
The basic workweek shall consist of 5 
consecutive 8-hour days within the 
administrative workweek Sunday 
through Saturday, excluding the lunch 
period; except that, when possible, the 
Department shall schedule the basic 
workweek so as to consist of 5 
consecutive 8-hour days Monday 
through Friday, excluding lunch period. 
The Department may depart from the 
basic workweek in those cases where 
maintaining such a schedule would 
seriously handicap the Department in 
carrying out its functions. 


* * * * * 


Done at Washington, DC, on: January 20, 
1983. 
Donald L. Houston, 
Administrator, Food Safety and Inspection 
Service. 
[FR Doc, 83-4098 Filed 2~15-83; 8:45 am] 
BILLING CODE 3410-DM 


ENVIRONMENTAL PROTECTION 
AGENCY 


21 CFR Part 561 
[FAP 2H5331/R127; PH-FRL 2304-3] 


Tolerances for Pesticides in Animal 
Feeds; Chiorpyrifos 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 


SUMMARY: This rule establishes a feed 
additive regulation to permit 
chlorpyrifos and its metabolite in or on 
the feed commodity dried apple pomace. 
This regulation to establish the 
maximum permissible level for the 
combined residues of chlorpyrifos in or 
on dried apple pomace was requested, 
pursuant to a petition, by the Dow 
Chemical Company. 


EFFECTIVE DATE: Effective on February 
16, 1983. 


ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, D.C. 
20460. 


FOR FURTHER INFORMATION CONTACT: 
Jay Ellenberger, Product Manager (PM) 
12, Registration Division (TS-767C), 
Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
202, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703- 
557-2386). 


SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of February 17, 1982 (47 FR 
6991) that announced that the Dow 
Chemical Company, P.O. Box 1706, 
Midland, MI 48640, had submitted feed 
additive petition 2H5331 proposing that 
21 CFR 561.98 be amended by 
establishing a regulation permitting the 
combined residues of the insecticide 
chlorpyrifos [O,O-diethyl O-(3,5,6- 
trichloro-2-pyridyl) phosphorothioate 
and its metabolite 3,5,6-trichloro-2- 
pyridinol in or on the feed commodity 
dried apple pomace at 8.0 part per 
million (ppm). 

The Dow Chemical Company 
subsequently amended the petition (47 
FR 53117, November 24, 1982) by 
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increasing the proposed tolerance from 
8.0 to 12 ppm. 

There were no comments received in 
response to the notice of filing. 

The scientific data and other relevant 
material have been evaiuated and 
discussed in a related document [PP 
2F2620/R516], establishing a tolerance 
for apples, appearing elsewhere in this 
issue of the Federal Register. 

The pesticide is considered useful for 
the purpose for which the feed additive 
regulation is sought, and it is concluded 
that the pesticide may be safely used in 
accordance with the prescribed manner 
when such uses are in accordance with 
the label and labeling registered 
pursuant to FIFRA as amended (86 Stat. 
973, 89 Stat. 751, U.S.C. 135{a) et seg.). 
Therefore, the feed additive regulation is 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new food and 
feed additive levels, or conditions for 
safe use of additives, or raising such 
food and feed additive levels do not 
have a significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4, 1981 (46 FR 24945). 


(Sec. 409(c}(1), 72 Stat. 1786 (21 U.S.C. 

346(c)(1))). 

List of Subjects in 21 CFR Part 561 
Animal feeds, Pesticides and pests. 
Dated: February 1, 1983. 


James M. Conlon, 
Acting Director, Office of Pesticide Programs. 


PART 561—{ AMENDED] 


Therefore, 21 CFR 561.98{a) is 
amended by adding and alphabetically 
inserting the feed commodity dried 
apple pomace to read as follows: 


§ 561.98 Chiorpyrifos. 


Apple pomace, Gried .............--ceccerseseenceaees 


[FR Doc. 83-3642 Biled 2-15-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 180 
[PP 2F2620/R516; PH-FRL 2304-4] 


Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
Chiorpyrifos 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule establishes a 
tolerance for the combined residues of 
the insecticide chlorpyrifos and its 
metabolite in or on the raw agricultural 
commodity apples. This regulation to 
establish the maximum permissible level 
for the combined residues of 
chlorpyrifos in or on apples was 
requested, pursuant to a petition, by the 
Dow Chemical Company. 


EFFECTIVE DATE: Effective on February 
16, 1983. 


ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A—110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, D.C. 
20460. 


FOR FURTHER INFORMATION CONTACT: 
Jay Ellenberger, Product Manager (PM) 
12, Registration Division (TS-767C), 
Office af Pesticide Programs, 
Environmental Protection Agency, Rm. 
202, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703- 
557-2386). 


SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of February 17, 1982 (47 FR 
6991) that announced that the Dow 
Chemical Company, PO Box 1706, 
Midland, MI 48640, had submitted 
pesticide petition 2F2620 to the Agency 
proposing that 40 CFR 180.342 be 
amended by establishing a tolerance for 
the combined residues of the insecticide 
chlorpyrifos [O-O-diethyl O-(3,5,6- 
trichloro-2-pyridyl) phosphorothioate 
and its metabolite 3,5,6-trichloro-2- 
pyridinol in or on the raw agricultural 
commodity apples at 1.0 part per million 


(ppm). 
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The Dow Chemical Company 
subsequently amended the petition (47 
FR 53117, November 24, 1982) by 
increasing the proposed tolerance from 
1.0 to 1.5 ppm. 

There were no comments received in 
response to the notice of filing. 

The scientific data and other relevant 
material have been evaluated. The 
toxicological data considered in support 
of the tolerance included a 2-year rat 
feeding/oncogenicity study with a no- 
observed-effect level (NOEL) of 0.1 mg/ 
kg of body weight per day based on red 
bléod cells (RBC) cholinesterase activity 
and was negative for oncogenic effects 
at 30 mg/kg (highest dose tested); a dog 
feeding study with a NOEL of 0.1 
milligram (mg)}/kilogram (kg) of body 
weight (bw) per day based on RBC 
cholinesterase activity; a mouse 
oncogenicity study which was negative 
at 15 ppm (highest dose); a mouse 
teratology study which was negative at 
25 mg/kg; an acute delayed 
neurotoxicity study which was negative 
at 100 mg/kg; and a 3-generation 
reproduction which demonstrated a 
NOEL of 1.0 mg/kg/day. Based on the 2- 
year chronic rat feeding study with a 
NOEL of 0.1 mg/kg of bw/day and using 
a safety factor of 10, the acceptable 
daily intake (ADI) for humans is 0.01 
mg/kg of bw/day. The theoretical 
maximum residue contribution (TMRC) 
in the human diet from this tolerance 
and previously established tolerances 
for residues of chlorpyrifos on a variety 
of raw agricultural commodities does 
not exceed the ADI. 

The metabolism of chlorpyrifos is 
adequately understood for this use, and 
and adequate analytical method, gas 
chromatography, is available for 
enforcement purposes. No regulatory 
actions are currently pending against the 
continued registration of chlorpyrifos, 
nor are there any other relevant 
considerations involved in establishing 
the tolerance. The established 
tolerances for residues in fat, meat, meat 
byproducts of livestock, and milk are 
adequate to cover any secondary 
residues resulting from this use. Because 
there are no poultry feed items involved, 
there will be no secondary residues in 
poultry tissue and eggs. 

Desirable data which are considered 
lacking from the petition included a 2- 
generation rat reproduction study and a 
teratology study in a second species. In 
a letter dated December 21, 1982, the 
petitioner indicated that these studies 
would be submitted to the Agency by 
June 1983. The petitioner also agreed to 
voluntarily delete the use on apples 
from the label should the studies be 
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found to exceed the risk criteria for 
unreasonable adverse effects. 

A related document [FAP 2H5331/ 
R127], establishing a regulation 
permitting the combined residues of 
chlorpyrifos and its metabolite in or on 
the animal feed dried apple pomace 
appears elsewhere in this issue of the 
Federal Register. 

The pesticide is considered useful for 
the purpose for which the tolerance is 
sought. It is concluded that the tolerance 
will protect the public health and is 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


(Sec. 408(d)(2), 68 Stat. 512 (21 U.S.C. 

346a(d)(2))) 

List of Subjects in 40 CFR Part 180 
Administrative practice and 


procedures, Raw agricultural 
commodities, Pesticides and pests. 


Dated: February 1, 1983. 
James Conlon, 
Acting Director, Office of Pesticide Programe. 


PART 180—[ AMENDED] 


Therefore, 40 CFR 180.342 is amended 
by adding and alphabetically inserting 
the commodity apples to read as 
follows: 


§ 180.342 Chiorpyrifos; tolerances for 
residues. 


* * * * . 





[FR Doc. 83-3641 Filed 2-15-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 180 
[OPP-300070; PH-FRL 2303-6] 


Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
O,0-Diethyl-O- 
Phenylphosphorothioate 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule establishes an 
exemption from the requirement of a 
tolerance for the herbicide extender 
O,O-diethyl-O-phenylphosphorothioate 
when used as an inert ingredient in 
pesticide formulations. This regulation 
was requested, pursuant to a petition, by 
the Stauffer Chemical Company. 
EFFECTIVE DATE: February 16, 1983. 
ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Rm. 3708, Environmental Protection 
Agency, 401 M St., SW., Washington, 
D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
Roland Blood, Processing Coordination 
Branch, Registration Division (TS-767C), 
Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
716D, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703- 
557-7700). 

SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of November 3, 1982 (47 FR 
49893) that announced that the Stauffer 
Chemical Company, 1828 L St., NW., 
Washington, D.C. 20033, had submitted 
pesticide petition 2E2742 to the Agency 
proposing to amend 40 CFR 180.1066 by 
establishing an exemption from the 
requirement of a tolerance for residues 
of the inert ingredient herbicide 
extender O,O-diethyl-O- 
phenylphosphorothioate when applied 
in accordance with good agricultural 
practices to crops prior to harvest at a 
maximum rate of 1 pound per acre in 
accordance with the Federal Food, Drug, 
and Comestic Act. Inert ingredients are 
ingredients which are not active 
ingredients as defined in 40 CFR 
162.3(c), and include, but are not limited 
to, the following types of ingredients 
(except when they have a pesticidal 


efficacy of their own): solvents such as 
water; baits such as sugar, starches, and 
meat scraps; dust carriers such as talc 
and clay; fillers; wetting and spreading 
agents; propellants in aerosol 
dispensers; and emulsifiers. The term 
inert is not intended to imply 
nontoxicity; the ingredient may or may 
not be chemically active. The bases for 
the exemption are: 

1. The data which were reviewed for 
the original exemption provide adequate 
toxicological support for exemption from 
the requirement of a tolerance. 

2. The initial clearance was based, in 
part, on a finding that the pre-emergent 
application would not result in 
detectable residues on corn. 

3. No detectable residues of O,O- 
diethyl-O-phenylphosphorothioate are 
likely to result from the expanded use. 

The pesticide is considered useful for 
the purpose for which the exemption is 
sought. It is concluded that the 
exemption from the requirement of a 
tolerance will protect the public health 
and is established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulations deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


(Sec. 408(d)(2), 68 Btat. 512 (21 U.S.C. 
346a(d)(2))). 
List of Subjects in 40 CFR Part 180 


Administrative practice and 
procedures, Raw agricultural 
commodities, Pesticides and pests. 
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Dated: February 3, 1983. 
James M. Conlon, 
Acting Director, Office of Pesticide Programs. 


PART 180—{ AMENDED] 


Therefore, 40 CFR 180.1066 is revised 
to read as follows: 


§ 180.1066 0-O-Diethy!-O- 
phenyiphosphorothioate; exemption from 
the requirement of a tolerance. 
O-O-Diethyl-O- 
phenylphosphorothioate, applied at a 
maximum of 1 pound per acre, is 
exempted from the requirement of a 
tolerance when use as an inert 
ingredient herbicide extender in 
formulations containing S-ethyl 
dipropylthiocarbamate, S-ethyl 
hexahydro-H-azepine-|-carbothioate, S- 
ethyl cyclohexylethylthiocarbamate, S- 
proply dipropylthiocarbamate, S-ethy] 
diisobutylthiocarbamate and S-proply 
butylethylthiocarbamate applied, in 
accordance with good agricultural 
practices, to crops prior to harvest, at a 
maximum rate of 1 pound O,O-diethyl- 
O-phenylphosphorothioate per acre. 
[FR Doc. 83-3638 Piled 2-15-83; 8:45 am] 
BILLING CODE 6560-50-M 





Proposed Rules 





This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[PP 0&2377/1E2580/P281; PH-FRL 2303-7] 


Permethrin; Proposed Tolerances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This notice proposes that 
tolerances be established for the 
combined residues of the insecticide 
permethrin and its metabolites in or on 
certain raw agricultural commodities 
horseradish and pears. The proposed 
regulation to establish maximum 
permissible levels for residues of the 
insecticide in or on the commodities was 
requested, pursuant to petitions 
submitted, by the Interregional Research 
Project No. 4 (IR-4). 
DATE: Comments must be received on or 
before March 18, 1983. 
ADDRESS: Written commenis tv: 
Emergency Response Section, Process 
Coordination Branch, Registration 
Division (TS-767C), Environmental 
Protection Agency, Rm. 716B, CM #2, 
1921 Jefferson Davis Highway, 
Arlington, VA 22202. 
FOR FURTHER INFORMATION CONTACT: 
Donald Stubbs (703-557-1192) at the 
above address. 
SUPPLEMENTARY INFORMATION: The 
Interregional Research Project No. 4 (IR- 
4), New Jersey Agricultural Experiment 
Station, P.O. Box 231, Rutgers 
University, New Brunswick, NJ 08903, 
has submitted pesticide petitions to EPA 
on behalf of the IR-4 Technical 
Committee and the Agricultural 
Experiment Stations of Illinois (PP. 
0E2377) and New York (PP 1E2580). 
These petitions request that the 
Administrator, pursuant to section 
408{e) of the Federal Food, Drug, and 
Cosmetic Act, propose the 
establishment of tolerances for the 
combined residues of the insecticide 
permethrin [3-phenoxyphenyl(methyl 3- 


(2,2-dichloroethenyl)-2,2- 
dimethyleyclopropane carboxylate] and 
its metabolites 3-(2,2-dichloroethenyl)- 
2,2-dimethylcyclopropane carboxylic 
acid (DCVA) and (3- 
phenoxypheny!)methanol (3 PBA) 
calculated as parent in or on the raw 
agricultural commodities horseradish 
(PP 0E2377) at 1.0 part per million (ppm) 
and pears (PP 1E2580) at 3.0 ppm. A 
recently established (47 FR 45008, 
October 13, 1982) tolerance of 0.05 ppm 
in pears will be superseded by final 
action on PP 1E2580. 

The data submitted in the petitions 
and other relevant material have been 
evaluated. The pesticide is considered 
useful for the purposes for which the 
tolerances are sought. The toxicological 
data considered in support of the 
proposed tolerances were discussed in a 
related document published in the 
Federal Register of October 13, 1982 [47 
FR 45008}. Tolerances for residues of the 
insecticide on various raw agricultural 
commodities have been previously 
established ranging from 0.05 to 20.0 


ppm. 

The acceptable daily intake (ADI), 
based on a 2-year rat chronic feeding/ 
oncogenicity study (NOEL of 5.0 mg/kg/ 
day) and using a 100-fold safety factor, 
is calculated to be 0.05 mg/kg/day. The 
maximum permitted intake (MPI) for a 
60-kg human is calculated to be 3.0 mg/ 
day. The theoretical maximum residue 
contribution (TMRC) from existing 
tolerances for a 1.5-kg daily diet is 
calculated to be 0.6338 mg/day. The 
current action for horseradish (0E2377) 
will increase the TMRC by 0.00045 mg/ 
day or 0.07 percent, and pears (1E2580) 
will add 0.01131 mg/day to the TMRC or 
1.78 percent. Approved tolerances utilize 
21.13 percent of the ADI; the current 
action will utilize an additional 0.39 
percent. 

The nature of the residues is 
adequately understood and an adequate 
analytical method, gas-liquid 
chromatography with an electron 
capture detector, is available for 
enforcement purposes. There are 
presently no actions pending against the 
continued registration of this chemical. 
Neither horseradish nor pears are 
animal feed items and therefore there is 
no reasonable expectation of residues in 
eggs, meat, milk or poultry from these 
tolerances. 

Based on the above information 
considered by the Agency, the 
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tolerances established by amending 40 
CFR 180.378(b) would protect the public 
health. It is proposed, therefore, that the 
tolerances be established as set forth 
below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
insecticide, Fungicide, and Rodenticide 
Act (FIFRA), as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this notice in the Federal 
Register that this rulemaking proposal 
be referred to an Advisory Committee in 
accordance with section 408{e) of the 
Federal Food, Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number, [PP 0E2377, 1E2580/ 
P281). All written comments filed in 
response to this petition will be 
available in the Emergency Response 
Section, Registration Division, at the 
address given above from 8:00 a.m. to 
4:00 p.m., Monday through Friday, 
except legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 346a(e))) 
List of Subjects in 40 CFR Part 188 


Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 


Dated: February 1, 1983. 
Douglas D. Campt, 
Director, Registration Division, Office of 
Pesticide Programs. 


PART 180—[ AMENDED] 


Therefore, it is proposed that 40 CFR 
180.378(b) be amended by adding and 
alphabetically inserting the commodity 





horseradish and increasing the tolerance 
for the commodity pears to read as 
follows: 


§ 180.378 Permethrin; tolerances for 
residues. 


7 . * * . 


(b)* * * 


{FR Doc. 83-3699 Filed 2-15-83; 8:45 am] 
BILLING CODE 6560-50-M 





40 CFR Part 180 
[OPP-300071; PH-FRL 2304-2] 


Proposed Exemption from the 
Requirement of a Tolerance; 2,2'(2,5- 
Thiophenediyl) Bis (5-Tert- 
Butylbenzoxazole) 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 





SUMMARY: This document proposses that 
[2,2'(2,5-thiophenediy]) bis (5-tert- 
butylbenzoxazole)] be exempted from 
the requirement of a tolerance when 
used as an inert ingredient quality 
control agent in pesticide formulations. 
This proposed regulation was requested 
by the Ciba-Geigy Corporation. 

DATE: Written comments must be 
received on or before March 18, 1983. 


ADDRESS: Written comments to: Process 
Coordination Branch (TS—-767C), 
Registration Division, Office of Pesticide 
Programs, Environmental Protection 
Agency, Rm. 716 D, CM#2, 1921 
Jefferson Davis Highway, Arlington, VA 
22202. 
FOR FURTHER INFORMATION CONTACT: 
Roland D. Blood (703-557-7700) at the 
above address. 
SUPPLEMENTARY INFORMATION: At the 
request of the Ciba-Geigy Corporation, 
the Administrator proposes to amend 40 
CFR 180.1001(d) by establishing an 
exemption from the requirement of a 
tolerance for [2,2'(2,5-thiophenediy]) bis 
(5-tert-butylbenzoxazole)}, a fluorescent 
quality control agent that would be used 
in the continuous monitoring of the 
quantity of surfactant in pesticide 
formulations to be applied to growing 
crops only. 

Inert ingredients are all ingredients 
which are not active ingredients as 
defined in 40 CFR 162.3(c), and include, 


but are not limited to, the following 
types of ingredients (except when they 
have a pesticidal efficacy of their own): 
solvents such as water; baits such as 
sugar, starches, and meat scraps; dust 
carriers such as talc and clay; fillers; 
wetting and spreading agents; 
propellants in aerosol dispensers; and 
emulsifiers. The term inert is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
chemically active. 

Preambles to proposed rulemaking 
documents of this nature include the 
common or chemical name of the 
substance under consideration, the 
name and address of the firm making 
the request for the exemption, and 
toxicological and other scientific bases 
used in arriving at a conclusion of safety 
in support of the exemption. 

Name of inert ingredient: [2,2'(2,5- 
Thiophenediy]) bis (5-tert- 
butylbenzoxazole)}. 

Name and address of requestor: Ciba- 
Geigy Corporation, P.O. Box 11422, 
Greensboro, North Carolina 27409. 

Bases for approval: 

1. [2,2’(2,5-Thiophenediy]) bis (5-tert 
butylbenzoxazole)] is cleared as an 
indirect food additive under 21 CFR 
177.105 (adhesives in packaging in 
contact with food). Certain toxicity 
studies submitted to FDA in support of 
the Food Additive Clearance (FAP 
#5B3053) were also considered in 
support of the exemption. These include: 

a. Rat oral LDs0> 50 gm/kg. 

b. 14-week rat feeding, NOEL> 100,000 
(highest level tested). 

c. 13-week dog oral {ampule) 

NOEL > 2,500 mg/kg/da (100,000 ppm). 

d. 1-year mouse feeding/reproduction 
NOEL> 1,000 ppm {HLT). 

2. Residues, if any, are not of 
sufficient magnitude (less than or equal 
to 0.08 ppm maximum) to warrant 
toxicological concern. 

Based on the above information, and 
review of its use, it has been found that, 
when used in accordance with good 
agricultural practices, this ingredient is 
useful and does not pose a hazard to 
humans or the environment. It is 
concluded, therefore, that the proposed 
amendment to 40 CFR Part 180 will 
protect the public health, and it is 
proposed that the regulation be 
established as set forth below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains this inert ingredient, may 
request within 30 days after publication 
of this notice in the Federal Register that 
this rulemaking proposal be referred to 
and Advisory Committee in accordance 
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with section 408(e) of the Federal Food, 
Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating both the 
subject and the petition and document 
control number, “‘[OPP-300071]”. All 
written comments filed in response to 
this notice of proposed rulemaking will 
be available for public inspection in the 
Process Coordination Branch at the 
address given above from 8:00 a.m. to 
4:00 p.m., Monday through Friday, 
except legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


(Sec, 408{e), 68 Stat. 514 (21 U.S.C. 346a(e))) 
List of Subjects in 40 CFR Part 180 
Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 
Dated: January 28, 1983. 
Robert V. Brown, 


Acting Director, Registration Division, Office 
of Pesticide Programs. 


PART 180—[ AMENDED] 


Therefore, it is proposed that 40 CFR 
180.1001(d) be amended by adding and 
alphabetically inserting the inert 
ingredient [2,2'(2,5-thiophenediy]) bis (5- 
tert-butylbenzoxazole)] as follows: 


§ 180.1001 Exemptions from the 
requirement of a tolerance. 


* > ¥ * * 
(d) * * * 


inert Ingredients 


{2,2'(2,5-Thiophenediyl) bis 10ppm in 
(6-lert-butylbenzoxazole)) pesticide 
(CAS Registry Number 
7128-64-5). 


[FR Doc. 63-9640 Pied 2-15-83; 8:45 am] 
BILLING CODE 6560-50-™ 
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40 CFR Part 180 
[OPP-300072; PH-FRL 2305-2] 


Proposed Exemptions From the 
Requirement of a Tolerance; Sorbitan 
Fatty Acid Ester Ethoxylates 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This document proposes that 


sorbitan fatty acid ester ethoxylates 
with 5 moles of ethoxylation be 
exempted from the requirement of a 
tolerance when used as an inert 
ingredient quality control agent in 
pesticide formulations. This proposed 
regulation was requested by the Shield- 
Brite Corporation. 

DATE: Written comments must be 
received on or before March 18, 1983. 


ADDRESS: Written comments to: Process 
Coordination Branch (TS-767C), 
Registration Division, Office of Pesticide 
Programs, Environmental Protection 
Agency, Rm. 716 D, CM#2, 1921 
Jefferson Davis Highway, Arlington, VA 
22202. 

FOR FURTHER INFORMATION CONTACT: 
Roland D. Blood (703) 557-7700 at the 
above address. 


SUPPLEMENTARY INFORMATION: At the 
request of the Shield-Brite Corporation, 
the Administrator proposes to amend 40 
CFR 180.1001(c) by broadening the 
exemption from the requirement of a 
tolerance for sorbitan fatty acid ester 
ethoxylates (fatty acids limited to Ciz, 
Cis, Cig, and Cis) and their 
poly(oxyethylene) (POE) derivatives 
where the POE content averages 16-20 
moles. The POE content will be 
expanded from 16-20 moles to 5-20 
moles. 

Inert ingredients are all ingredients 
which are not active ingredients as 
defined in 40 CFR 162.3(c), and include, 
but are not limited to, the following 
types of ingredients (except when they 
have a pesticidal efficacy of their own): 
Solvents such as water; baits such as 
sugar, starches, and meat scraps; dust 
carriers such as talc and clay; fillers; 
wetting and spreading agents; 
propellants in aerosol dispensers; and 
emulsifiers. The term inert is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
chemically active. 


Preambles to proposed rulemaking 
documents of this nature include the 
common or chemical name of the 
substance under consideration, the 
name and address of the firm making 
the request for the exemption, and 
toxicological and other scientific bases 
used in arriving at a conclusion of safety 
in support of the exemption. 

Name of inert ingredient: Sorbitan 
fatty acid esters (fatty acids limited to 
Ci2, Cis, Cig, and Cig and their POE 
derivatives, where the POE content 
averages 5-20 moles. 

Name and address of requestor: 
Shield-Brite Corporation, P.O. Box 519, 
Kirkland, WA 98033. 

Bases for approval: 

1. Sorbitan fatty acid esters where the 
POE content averages 5-20 moles are 
widely used in foods as “polysorbates” 
(21 CFR 172.836, 838). 

2. This minimum change in the amount 
of POE is not of toxicological 
significance. 

Based on the above information, and 
review of its use, it has been found that, 
when used in accordance with good 
agricuitural practices, this ingredient is 
useful and does not pose a hazard to 
humans or the environment. It is 
concluded, therefore, that the proposed 
amendment to 40 CFR Part 180 will 
protect the public health, and it is 
proposed that the regulation be 
established as set forth below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains this inert ingredient, may 
request within 30 days after publication 
of this notice in the Federal Register that 
this rulemaking proposal be referred to 
an Advisory Committee in accordance 
with section 408(e) of the Federal Food, 
Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 


Inert Ingredients 


bear a notation indicating both the 
subject and the petition and document 
control number, [OPP-300072]. All 
written comments filed in response to 
this notice of proposed rulemaking will 
be available for public inspection in the 
Process Coordination Branch at the 
address given above from 8:00 a.m. to 
4:00 p.m., Monday through Friday, 
except legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4. 1981 (46 
FR 24950). 


(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 346a(e))) 
List of Subjects in 40 CFR Part 180 


Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 


Dated: February 1, 1983. 
Douglas D. Campt, 


Director, Registration Division, Office of 
Pesticide Programs. 


PART 180—[ AMENDED] 


Therefore, it is proposed 40 CFR 
180.1001(c) be amended by adding and 
alphabetically inserting the inert 
ingredient sorbitar fatty acid ester 
ethoxylates with five moles of 
ethoxylation to read as follows: 


§ 180.1001 Exemptions from the 
requirement of a tolerance. 


* * * * * 


oy Fe 


(c 


Sorbitan fatty acid esters (fatty acids limited to Ci, Cu, Cw, and Crs 


containing minor amounts 
the poly (oxyethylene) content averages 5-20 moles. 


cE me cy ery hoe gata 


{FR Doc. 83-3897 Filed 2-15-83; 8:45 am] 
BILLING CODE 6560-50-M 
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Notices. 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, Commitiee meetings, agency 
Gecisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-19116; BH-FRL 2305-1} 


Alkyl Co-Poiymer; Premanufacture 
Exemption Application 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 





SUMMARY: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5 (a} or (b) of the 
Toxic Substances Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5(h){1) of TSCA. 
Requirements for test marketing 
exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipt, are discussed 
in EPA’s revised statement of interim 
policy published in the Federal Register 
of November 7, 1980 (45 FR 74378). This 
notice, issued under section 5{h)(6) of 
TSCA, announces receipt of one 
application for an exemption, provides a 
summary, and requests comments on the 
appropriateness of granting of the 
exemption. 


DATE: Written comments by: March 3, 
1983. 


ADDRESS: Written comments, identified 
by the document control number 
“(OPTS-59116]” and the specific TME 
number should be sent to: Document 
Control Officer (TS—793), Office of 
Pesticides and Toxic Substances, 
Management Support Division, 
Environmental Protection Agency, Rm. 
E-401, 401 M Street, SW, Washington, 
DC 20460. 


FOR FURTHER INFORMATION CONTACT: 
Theodore Jones, Acting Chief, Notice 
Review Branch, Chemical Control 
Division (TS—794), Office of Toxic 
Substances, Environomental Protection 


Agency, Ra 


Washington, DC 20460. 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the TME received 
by EPA. The complete non- ntial 
document is available in the ] 
Reading Room E-107 


TME 83-22 
Close of Review Period. March 18, 
1983. 
Manufacturer. Confidential. 
hemical. (G) Alkyl Co-polyether. 
Use/Protection. (S) Textile Auxiliary. 
Prod. range: 15,000 kg/yr (max). 
Toxicity Data. Acute oral: <5 ml/kg; 
Irritation: Skin—Mild, Eye—Minimal; 
Corneal anesthetic effect: None. 
Exposure. Manufacture: dermal, a 
total of 3 workers, up to 5 da/yr. 
Processing: dermal, up to 400 workers at 
both sites, up to 8 hrs/da, up to 5 da/yr. 
Environmental Release/Disposal. 10- 
100 kg/yr released to water, with 100— 
1,000 kg/yr to land. Disposal by publicly 
owned treatment works (POTW) and 
approved landfill. 
Dated: February 4, 1983. 
Woodson W. Bercaw, 
Acting Director, Management Support 
Division. 
[FR Doc. 83-3679 Filed 2—15~—83; 8:45 am] 
BILLING CODE 6560-50-M 


[PP 1G2450/T403; PH-FRL 2303-8] 
Dow Chemical Co.; Extension of 
Temporary Tolerances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 





SUMMARY: EPA has extended temporary 
tolerances for residues of the herbcide 
3,6-dichloro-2-pyridinecarboxylic acid in 
or on certain raw agricultural 
commodities. 


DATE: These temporary tolerances 
expire May 1, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Richard Mountfort, Product Manager 
(PM) 23, Registration Division (TS- 
767C), Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
237, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703- 
557-1830). 


Federal Register 
Vol. 48, No 33 


Wednesday, ‘February 16, 1983 


SUPPLEMENTARY INFORMATION: EPA 
issued a notice, that was published in 

the Federal Register of July 23, 4981 (46 
FR 37970), announcing the bls] 


of temp ces for resicu 


snment 
3; of the 


herbicide 3,6-dic ro-2- 


4 


pyridinecarboxylic acid in or on the raw 
agricultural commodities forage grasses 
and forage grass hay at 100 parts per 

million 
(kidney 


1 o 
horse, sheep 


(ppm); cattle (kidney), horse 

}, sheep (kidney) at 1 ppm; cattle, 
(meat, fat, and meat 

b ducts except kidney) at 0.2 ppm. 
These tolerances were issued in 
response to pesticide petition PP 1G2450, 
submitted by Dow Chemical Company, 
Agricultural Products Department, P.O. 
Box 1706, Midland, MI 48640. 

These temporary tolerances have 
been extended to permit the continued 
marketing of the raw agricultural 
commodities named above when treated 
in accordance with the provisions of 
experimental use permit (464-EUP-67), 
which is being extended under the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA) as amended 
(92 Stat. 819; 7 U.S.C 136). 

The scientific. data reported and other 
relevant material were evaluated, and it 
was determined that the extension of 
these temporary tolerances will protect 
the public health. Therefore, the 
temporary tolerances have been 
extended on the condition that the 
pesticide be used in accordance with the 
experimental use permit and with the 
following provisions: 

1. The total amount of the active 
ingredient to be used must not exceed 
the quantity authorized by the 
experimental use permit. 

2. Dow Chemical Co. must 
immediately notify the EPA of any 
findings from the experimental use that 
have a bearing on safety. The company 
must also keep records of production, 
distribution, and performance and on 
request make the records available to 
any authorized officer or employee of 
the EPA or the Food and Drug 
Administration. 

These tolerances expire May 1, 1984. 
Residues not in excess of this amount 
remaining in or on the raw agricultural 
commodities after this expiration date 
will not be considered actionable if the 
pesticide is legally applied during the 
term of, and in accordance with, the 
provisions of the experimental use 
permit and temporary with, the 
provisions of the experimental use 
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permit and temporary tolerances. These 
tolerances may be revoked if the 
experimental use permit is revoked or if 
any experience or scientific data with 
this pesticide indicate that such 
revocation is necessary to protect the 
public health. 

The Office of Management and Budget 
has exempted this notice from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


(Sec. 408(j), 68 Stat. 516 (21 U.S.C 346(j))) 
Dated: February 1, 1983. 

Douglas D. Campt, 

Director, Registration Division, Office of 

Pesticide Programs. 

[FR Doc. 83-3677 Filed 2-15-83; 8:45 am] 

BILLING CODE 6560-50-M 


[PP 2G2696/T402; PH-FRL 2304-1] 


Methamidophos; Establishment of 
Temporary Tolerances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA has established 
temporary tolerances for residues of the 
insecticide methamidophos in or on the 
raw agricultural commodities soybeans 
and soybean forage. These temporary 
tolerances were requested by Mobay 
Chemical Corp. 

DATE: These temporary tolerances 
expire June 1, 1984, 

FOR FURTHER INFORMATION CONTACT: 
William Miller, Product Manager (PM) 
16, Registration Division (TS—767C), 
Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
211 CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703- 
557-2600). 

SUPPLEMENTARY INFORMATION: Mobay 
Chemical Corp., Agricultural Chemicals 
Division, P.O. Box 4913, Kansas City, 
MO 64120, has requested, in pesticide 
petition PP 2G2696 the establishment of 
temporary tolerances for residues of the 
insecticide methamidophos, in or on the 
raw agricultural commodities soybeans 
and soybean forage at 0.05 part per 
million (ppm). These temporary 


tolerances will permit the marketing of 
the above raw agricultural commodities 
when treated in accordance with the 
provisions of the experimental use 
permit 3125-EUP-182 which is being 
issued under the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
as amended, (92 Stat. 819; 7 U.S.C. 136). 

The scientific data reported and other 
relevant material were evaluated, and it 
was determined that establishment of 
the temporary tolerances will protect the 
public health. Therefore, the temporary 
tolerances have been established on the 
condition that the pesticide be used in 
accordance with the experimental use 
permit and with the following 
provisions: 

1. The total amount of the active 
ingredient to be used must not exceed 
the quantity authorized by the 
experimental use permit. 

2. Mobay Chemical Corp. must 
immediately notify the EPA of any 
findings from the experimental use that 
have a bearing on safety. The company 
must also keep records of production, 
distribution, and performance and on 
request make the records available to 
any authorized officer or employee of 
the EPA or the Food and Drug 
Administration. 

These tolerances expire June 1, 1984. 
Residues not in excess of these amounts 
remaining in or on the raw agricultural 
commodities after this expiration date 
will not be considered actionable if the 
pesticide is legally applied during the 
term of, and in accordance with, the 
provisions of the experimental use 
permit and temporary tolerances. These 
tolerances may be revoked if the 
experimental use permit is revoked or if 
any experience or scientific data with 
this pesticide indicate that such 
revocation is necessary to protect the 
public health. 

The Office of Management and Budget 
has exempted this notice from the 
requirements of seciton 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 610-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


(Sec. 408(j), 68 Stat. 516 (21 U.S.C. 346a(j))) 


Dated: February 1, 1983. 
Douglas D. Campt, 


Director, Registration Division, Office of 
Pesticide Programs. 


[FR Doc. 83-3678 Filed 2-15-83; 8:45 am] 


- BILLING CODE 6560-50-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Availability of a Final Environmental 
Impact Statement on the Proposed 
State-Federal Land Exchange 
Involving Portions of False Cape State 
Park and Back Bay National Wildlife 
Refuge located in Virginia Beach, 
Virginia 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice. 


SUMMARY: This notice advises that the 
Final Environmental Impact Statement 
on the proposed State-Federal Land 
Exchange is available to the public. The 
statement discusses various land 
exchange alterntives each of which 
would provide access through Back Bay 
National Wildlife Refuge to False Cape 
State Park. 


DATE: No action will be taken before 
March 15, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Walter J. Quist, U.S. Fish and 
Wildlife Service, One Gateway Center, 
Suite 700, Newton Corner, 
Massachusetts 01258, (617) 965-5100, 
extension 300.. 


Individuals wishing a copy of the FEIS 
should immediately contact the above 
individual. Copies have been sent to all 
agencies, organizations and individuals 
who participated in the scoping process 
and to those who provided substantive 
comments during the review process. 
Copies will be available for examination 
at: Back Bay National Wildlife Refuge 
Headquarters, Pembroke Office Park, 
Virginia Beach, Virginia 23462; Virginia 
Beach Public Library Operations 
Building, Room 300, Courthouse 
Complex, Virginia Beach, Virginia 23456; 
and Commonwealth of Virginia 
Department of Conservation and 
Economic Development, Division of 
Parks, 1201 Washington Building, 
Capitol Square, Richmond, Virginia 
23219. 

SUPPLEMENTARY INFORMATION: This 
action is designed to provide limited 
access through the Back Bay National 
Wildlife Refuge to False Cape State 
Park. This access would enable the 
Virginia Division of Parks to establish 
beach facilities, expand hiking and 





bicycling trails and primitive campsites 
and provide environmental education 
programs. 

The major alternatives, including the 
Preferred Alternative (Alternative V), 
that are analyzed and evaluated in the 
Final EIS are: 

1. Alternative I (No Action} would not 
involve any exchange of lands. 
Conditions would remain the same as 
present. 

2. Alternative II is based on 
recommendations made by the 
Governor of Virginia’s False Cape State 
Park Task Force. It would involve the 
establishment of an access corridor to 
the park along existing refuge roads and 
dikes. In exchange for this corridor the 
Fish and Wildlife Service would acquire 
approximately 900 acres of existing park 
land. This alternative would limit access 
to the park to some type of mass transit 
system. Peak visitor use would not 
exceed 2,000 visitors per day. 

3. Alternative HI involves the 
construction of a road through a portion 
of the wildlife refuge to the False Cape 
State Park. The method of access would 
not be limited, however the intensity of 
public use would be controlled. In 
exchange for this road corridor, the Fish 
and Wildlife Service would acquire 
approximately 1,650 acres of barrier 
island located at the southern end of 
False Cape State Park. 

4. Alternative IV involves an 
exchange of land which would result in 
the State receiving an 80-acre parcel in 
the northern portion of the refuge in 
order to establish a beach facility. The 
State would also recieve a 75-acre strip 
of beach front extending from the above 
mentioned tract southward to the park. 
In exchange the Service would receive 
approximately 2,600 acres of marsh 
islands, wooded swamp, shrublands, 
forest and dunelands extending along 
Back Bay. This alternative would 
concentrate beach usage along the 
northern portion of the beach and allow 
the remaining portion of the park to be 
managed on a low intensity level. The 
Service would manage these additional 
lands in keeping with present refuge 
objectives. 

5. Alternative V Preferred 

'Alternative—This alternative, which is 
the preferred alternative of the 
Department of the Interior, combines 
many of the elements of Alternative II 
with the concerns of the Department. 
Under this alternative the Service would 
grant to the Commonwealth of Virginia 
an access corridor along an existing 
dike through Back Bay National Wildlife 
Refuge to the park. In exchange, the 
Commonwealth of Virginia would 
provide to the Service a tract of land in 
the southermost portion of the park. This 


900-acre tract, has high wildlife value, 
would compensate the Service for the 
access corridor and also for loss of 
wildlife management capability in the 
vicinity of the access corridor. This 
differs from Alternative II in that the 
park would retain the beach intertidal 
zone and assume responsibility for 
North Carolina access south of the 
refuge. 

The U.S. Fish and Wildlife Service has 
developed these alternatives in 
cooperation with the Virginia Division 
of Parks. Public and agency input was 
also provided at public meetings held on 
October 4, 1982 in Richmond, Virginia 
and on October 5, 1982 in Virginia 
Beach, virginia and through written 
comments. 

The legal authority for an exchange of 
Federal lands for State lands exists in 
the National Wildlife Refuge System 
Administration Act of 1966. 

(16 U.S.C. 668dd (a)(3)). 

Dated: February 10, 1983. 
William C. Ashe, 

Acting Regional Director. 

Approved: February 10, 1983. 
Bruce Blanchard, 
Environmental Project Review. 
[FR Doc. 83-4089 Filed 2-15-83; 8:45 am] 
BILLING CODE 4310-55-M 


INTERSTATE COMMERCE 
COMMISSION 


[No. 38999] 


ContiCarriers and Terminals, Division 
of Continental Grain Company— 
Petition for Exemption From T: 

Filing Requirements 

AGENCY: Interstate Commerce 
Commission. 

ACTION: Notice of provisional 
exemption. 


summary: ContiCarriers and Terminals, 


a water contract carrier, has requested 
exemption from the requirements of 49 
U.S.C. 10702, 10761, and 10762. The 
sought relief is provisionally granted. 
DATES: Comments are due by March 3, 
1983. The sought relief will become 
effective on March 18, 1983, unless, in 
response to timely filed adverse 
comments, the Commission issues a 
decision withdrawing this relief. 
Aporess: Send an original and, if 
possible 15 copies of comments to: 
Room 2139 Interstate Commerce 
Commission, Washington D.C. 20423. 
FOR FURTHER INFORMATION CONTACT: 
Robin K. Williams, (202) 275-7697 


or 
Howell I. Sporn, (202) 275-7691. 
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SUPPLEMENTARY INFORMATION: 

Section 10702{b) of the Interstate 
Commerce Act requires contract carriers 
to file with the Commission actual and 
minimum rates for the transportation 
they provide. Section 10761 prohibits 
transportation without a tariff on file 
with the Commission, and section 10762 
sets forth general tariff requirements 
including contract carrier authority to 
file only minimum rates. Each of these 
sections authorizes the Commission to 
grant exemptions to contract carriers 
when relief is consistent with the public 
interest and the transportation policy of 
section 10101. 49 U.S.C. 10702{b), 
10961(b) and 10762(f). 

ContiCarriers and Terminals, Division 
of Continental Grain Company (Conti) 
holds authority to operate as a water 
contract carrier, transporting paper, 
paper articles and woodpulp from 
Calhoun, TN, to ports and points on 
seven mid-western rivers and the Gulf 
Intracoastal Waterway between St. 
Mark, FL, and Brownsville, TX. Conti 
has filed a petition requesting exemption 
under the three exemption provisions 
mentioned above. 

Petitioner argues that the tariff filing 
requirements are burdensome, 
incompatible with the simple contract 
relationship established with its sole 
contracting shipper, and constitute an 
unnecessary buSiness expense. Conti 
asserts that the traffic which it hopes to 
obtain from its shipper is highly 
competitive and, therefore, it desires to 
minimize its costs wherever possible. 

After reviewing the applicable 
statutory language, ' we see no reason to 
deny this water contract carrier the 
savings to be realized from a tariff filing 
exemption. Such action will enable 
Conti to be more flexible and 
competitive in its operations, resulting in 
economic benefits to the shipping public. 
It appears that exemption of this carrier 
from the requirement that it file a tariff 
covering its existing contract operations 
is consistent with the public interest and 
the transportation policy of 49 U.S.C. 
10101. The applicable statutes apply to 
both motor contract carriers * and water 


‘A “contract carrier” is defined at 49 U.S.C. 10102 
as a motor contract carrier and a water contract 
carrier. 49 U.S.C. 10702(b), 10761{b), and 10762{f} 
provide generally that a contract carrier may be 
granted relief from the tariff filing requirements 
when relief is consistent with the public interest and 
the transportation policy of section 10101. These 
sections provide further that the Commission may 
begin a proceeding on application of a contract 
carrier or group of contract carriers and on its own 
initiative for a water contract carrier or group of 
water contract cariers. 

? The Commission has instituted a proceeding to 
investigate the exemption of motor contract carriers 
on an industry wide basis in Ex Parte No. MC-165, 
Exemption of Motor Contract Carriers from Tariff 
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contract carriers; therefore the relief 
provisionally granted here is consistent 
with previous contract carrier tariff 
exemption decisions. See e.g. No. 38749, 
UTF Carriers, Inc., Petition for 
Exemption from Tariff Filing 
Reguirements under 49 U.S.C. 10761(b) 
(not printed), decided May 28, 1982, and 
No. 38838, Three Way Corporation, 
Petition for Exemption from Tariff Filing 
Requirements (not printed), decided 
June 25, 1982. 

We provisionally grant the sought 
relief. This sought relief will become 
effective unless the Commission issues a 
further decision modifying or 
withdrawing the relief in response to 
adverse comments that may be filed. 

This decision does not appear to have 
a significant effect on either the quality 
of the human environment or 
conservation of energy resources. 
However, comments may be submitted 
on these issues. 


(49 U.S.C. 10702(b), 10761(b), and 10762(f).) 

Decided: February 9, 1983. 

By the Commission, Division 1, 
Commissioners Andre, Taylor, and Simmons. 
Commissioner Taylor is assigned to this 
Division for the purpose of resolving tie 
votes. Since there was no tie in this matter, 
Commissioner Taylor did not participate. 


Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 83-3965 Filed 2-15-83; 8:45 am] 
BILLING CODE 7035-01-M 





{Ex Parte No. 387] 


Exemptions for Contract Tariffs 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notices of provisional’ 
exemptions. 


SUMMARY: Provisional exemptions are 
granted under 49 U.S.C. 10505 from the 
notice requirements of 49 U.S.C. 
10713(e), and the below-listed contract 
tariffs may become effective on one 
day’s notice. These exemptions may be 
revoked if protests are filed. 


DATE: Protests are due within 15 days of 
publication in the Federal Register. 


ADDRESS: An original and 6 copies 
should be mailed to: Office of the 
Secretary, Interstate Commerce 
Commission, Washington, DC 20423. 
FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway, (202) 275-7278 

or 
Tom Smerdon, (202) 275-7277 


Filing Requirements, 47 FR 57303 (December 23, 
1982). 


SUPPLEMENTARY INFORMATION: 

The 30-day notice requirement is not 
necessary in these instances to carry out 
the transportation policy of 49 U.S.C. 
10101a or to protect shippers from abuse 
of market power; moreover, the 
transaction is of limited scope. 
Therefore, we find that the exemption 
requests meet the requirements of 49 
U.S.C. 10505{a) and are granted subject 
to the following conditions: 


These grants neither shall be 
construed to mean that the Commission 
has approved the contracts for purposes 
of 49 U.S.C. 10713(e) not that the 
Commission is deprived of jurisdiction 
to institute a proceeding on its own 
initiative or on complaint, to review 
these contracts and to determine their 
lawfulness. 


Decided 
date 


sath ch beans bee 
Re- | 

| view 

| Board * | 
apt 


Sub- | Name of railroad, contract No., 
No. | and specifics 


{—__—____—___ 


768 | Missouri Pacific Rairoad Co., | 
| 1CC-MP-C_0243, 


~ilenne Mitwaukee, St. } 

| and Pacific Railroad Co., | 
ICC-MILW-C-0338, (Tamoo- | 
| rary storage of grain) I 

775 | Southern Pacific Transportation 
| Co, ICC-SP-C-0377, (Soda | 

ash)....... 

778 | Burlington Northern Railroad | 
| Co., 1CC-BN-C-0072, Supie- | 

ment 3, (Soda ash) ................---| 

780 | Texas Mexican Railway Co.., | 

ICC-TM-C-13, Supplement 1, | 
(Asbestos fiber, asbestos 
| shorts, asbestos waste) | 

782 | Seaboard System Railroad, inc., | 
} iCC-SBD-C-0046, Suplement 

1, (LN Serice) (Scrap iron) 

783 | Soo Line Railroad Co., ICC- 
| SOO-C-0164, anand & 
| paper)... 

784 | Richard Ogivie, ‘Trustee tor | 

Property of Chicago, Miiwau- 
kee, st. Paul and Pacitic Reit 
road Co., 


! 

785 | Souther Pacific Transporation | 
Co., !CC-SP-C-0373, (Corn, | 

grain sorghums, soybeans, | 

PRN iistts catticcnsca tactic diseiectest 
786 | Southern Pacific Transportation 
Co., ICC-SP-C-0383, (Cotton, 
787 Burlington “Northern “Railroad 

ICC-BN-C-0024-A, | 


788 | Southem Pacific Transportion | 
| Co. ICC-SP-C-0384, (Sui- 
phate of potash)... 
789 | Southern Pacific Transportion | 
Co., ICC-SP-C-0385, (Soda | 


790 | Union Pacific Railroad Co., icc. | 
UP-C-0255, (Salt) ... ms 
791 | Southern Pacific Transportion | 
| Co. ICC-SP-C-0368, (Scrap | 


2-8-83 


2-8-83 
792 | Consolidated Rail Corp., ICC- | 
CR-C-0081, Suplement | 
QA(COWCD TODS) .....-cececececeresereneere 3 
793 | Union Pacific Railroad Co., iCC- 
UP-C-0256, (Canned goods)... 
nical 

‘Review Board No. 1, Members Parker, Chandier, ant 
Fortier. Review Board No. 2, Members Carleton, Williams, 
and — Review Board No. 3, Members Krock, Joyce, and 
Doweil. 


2-8-83 





2-8-83 


This action will not significantly affect 
the quality of the human environment or 


conservation of energy resources. 
(49 U.S.C. 10505) 

Agatha L. Mergenovich, 

Secretary. 

{FR Doc. 83-3970 Filed 2-15-83; 6:45 am] 

BILLING CODE 7035-01-M 





DEPARTMENT OF JUSTICE 
Office of Legal Policy 


Federal Justice Research Program; 
Withdrawal of Solicitation 


The Federal Justice Research Program 
withdraws its notice of solicitation on 
the Effects of the Speedy Trial Act on 
Prosecuioria! and Investigative 
Activities as announced in 47 FR 580689, 
December 29, 1982. This solicitation may 
be reissued as a request for proposals in 
the near future. 

Dated: February 10, 1983. 

Approved: 

Jonathan C. Rose, 

Assistant Aitorney General, Office of Legal 
Policy. 

{FR Doc. 83-4088 Filed 2-15-83; 8:45 am] 

BILLING CODE 4410-01-m 





DEPARTMENT OF THE TREASURY 
Office of the Secretary 


{Department Circular Public Debt Series— 
No. 5-83] 


Treasury Notes cf February 28, 1985; 
Series R-1985 


February 10, 1983. 
1. Invitation for Tenders 


1.1. The Secretary of the Treasury, 
under the authority of Chapter 31 of 
Title 31, United States Code, invites 
tenders for approximately $7,500,000,000 
of United States securities, designated 
Treasury Notes of February 28, 1985, 
Series R-1985 (CUSIP No. 912827 PE 6). 
The securities will be sold at auction, 
with bidding on the basis of yield. 
Payment will be required at the price 
equivalent of the bid yield of each 
accepted tender. The interest rate on the 
securities and the price equivalent of 
each accepted bid will be determined in 
the manner described below. Additiona! 
amounts of these securities may be 
issued to Government accounts and 
Federal Reserve Banks for their own 
account in exchange for maturing 
Treasury securities. Additional amounts 
of the new securities may also be issued 
at the average price to Federal Reserve 
Banks, as agents for foreign and 
international monetary authorities. 
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2. Description of Securities 


2.1. The securites will be dated 
February 28, 1983, and will bear interest 
from that date, payable on a semiannual 
basis on August 31, 1983, February 29, 
1984, August 31, 1984, and February 28, 
1985. They will mature February 28, 
1985, and will not be subject to call for 
redemption prior to maturity. In the 
event an interest payment date or the 
maturity date is a Saturday, Sunday, or 
other nonbusiness day, the interest or 
principal is payable on the next- 
succeeding business day. 

2.2. The income derived from the 
securities ts subject to all taxes imposed 
under the Internal Revenue Code of 
1954. The securities are subject to estate, 
inheritance, gift, or other excise taxes, 
whether Federal or State, but are 
exempt from all taxation now or 
hereafter imposed on the principal or 
interest thereof by any State, any 
possession of the United States or any 
local taxing authority. 

2.3. The securities will be acceptable 
to secure deposits of public monies. 
They will not be acceptable in payment 
of taxes. : 

2.4. Securities registered as to 
principal and interest will be issued in 
denominations of $5,000, $10,000, 
$100,000, and $1,000,000. Book-entry 
securities will be available to eligible 
bidders in multiples of those amounts. 
Interchanges of securities of different 
denominations and of registered and 
book-entry securities, and the transfer of 
registered securities will be permitted. 
Bearer securities will not be available, 
and the interchange of registered or 
book-entry securities for bearer 
securities will not be permitted. 

2.5. The Department of the Treasury's 
general regulations governing United 
States securities apply to the securities 
offered in this circular. These general 
regulations include those currently in 
effect, as well as those that may be 
issued at a later date. 


3. Sale Procedures 


3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt, 
Washington, D.C. 20226, up to 1:30 p.m., 
Eastern Standard time, Wednesday, 
February 16, 1983. Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Tuesday, February 15, 1983, and 
received no later than Monday, 
February 28, 1983. 

3.2. Each tender must state the face 
amount of securities bid for. The 
minimum bid is $5,000, and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 


yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 
7.10%. Common fractions may not be 
used. Noncompetitive tenders must 
show the term “noncompetitive” on the 
tender form in lieu of a specified yield. 
No bidder may submit more than one 
noncompetitive tender, and the amount 
may not exceed $1,000,000. 

3.3. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary markets in 
Government securities and report daily 
to the Federal Reserve Bank of New 
York their positions in and borrowings 
on such securities, may submit tenders 
for account of customers if the names of 
the customers and the amount for each 
customer are furnished. Others are only 
permitted to submit tenders for their 
own account. 

3.4. Tenders will be received without 
deposit for their own account from 
commercial banks and other banking 
institutions; primary dealers, as defined 
above; Federally-insured ‘savings and 
loan associations; States, and their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; Federal 
Reserve Banks; and Government 
accounts. Tenders from others must be 
accompanied by full payment for the 
amount of securities applied for (in the 
form of cash, maturing Treasury 
securities, or readily collectible checks), 
or by a payment guarantee of 5 percent 
of the face amount applied for, from a 
commercial bank or a primary dealer. 

3.5. Immediately after the closing 
hour, tenders will be opened, followed 
by a public announcement of the amount 
and yield range of accepted bids. 
Subject to the reservations expressed in 
Section 4, noncompetitive tenders will 
be accepted in full, and then competitive 
tenders will be accepted, starting with 
those at the lowest yields, through 
successively higher yield to the extent 
required to attain the amount offered. 
Tenders at the highest accepted yield 
will be prorated if necessary. After the 
determination is made as to which 
tenders are accepted, an interest rate 
will be established, on the basis of a % 
of one percent increment, which results 
in an equivalent average accepted price 
close to 100.000 and a lowest accepted 
price above the original issue discount 
limit of 99.500. That rate of interest will 
be paid on all of the securities. Based on 
such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
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competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred, e.g., 
99.923, and the determinations of the 
Secretary of the Treasury shall be final. 
If the amount of noncompetitive tenders 
received would absorb all or most of the 
offering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Government 
accounts and Federal Reserve Banks 
will be accepted at the price equivalent 
to the weighted average yield of 
accepted competitive tenders. 

3.6. Competitive bidders will be 
advised of the acceptance or rejection of 
their tenders. Those submitting 
noncompetitive tenders will only be 
notified if the tender is not accepted in 
full, or when the price is over par. 


4. Reservations 


4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less than the 
amount of securities specified in Section 
1, and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest. The Secretary's 
action under this Section is final. 


5. Payment and Delivery 


5.1. Settlement for allotted securities 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on securities 
allotted to institutional investors and to 
others whose tenders are accompanied 
by a payment guarantee as provided in 
Section 3.4., must be made or completed 
on or before Monday, February 28, 1983. 
Payment in full must accompany tenders 
submitted by all other investors. 
Payment must be in cash; in other funds 
immediately available to the Treasury; 
in Treasury bills, notes, or bonds (with 
all coupons detached) maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution ot which the 
tender was submitted, which must be 
received from institutional investors no 
later than Thursday, February 24, 1983. 
When payment has been submitted with 
the tender and the purchase price of 
allotted securities is over par, settlement 
for the premium must be completed 
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timely, as specified in the preceding 
sentence. When payment has been 
submitted with the tender and the 
purchase price is under par, the discount 
will be remitied to the bidder. Payment 
will not be considered complete where 
registered securities are requested if the 
appropriate identifying number as 
required on tax returns and other 
documents submitted to the Internal 
Revenue Service (an individual's social 
security number or an employer 
identification number) is not furnished. 
When payment is made in securities, a 
cash adjustment will be made to-er 
required of the bidder for any difference 
between the face amount of securities 
presented and the amount payable on 
the securities allotted. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the face 
amount of securities allotted, shall, at 
the discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 


5.3. Registered securities tendered in 
payment for allotted securities are not 
required to be assigned if the new 
securities are to be registered in the 
same names and forms as appear in the 
registrations or assignments of the 
securities surrendered. When the new 
securities are to be registered in names 
and forms different from those in the 
inscriptions or assignments of the 
securities presented, the assignment 
should be to “The Secretary of the 
Treasury for (securities offered by this 
circular) in the name of {name and 
taxpayer identifying number).” Specific 
instructions for the issuance and 
delivery of the new securities, signed by 
the owner or authorized representative, 
must accompany the securities 
presented. Securities tendered in 
payment should be surrendered to the 
Federal! Reserve Bank or Branch or to 
the Bureau of the Public Debt, 
Washington, D.C. 20226. The securities 
must be delivered at the expense and 
risk of the holder. 
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5.4. Delivery of securities in registered 
form will be made after the requested 
form of registration has been validated, 
the registered interest account has been 
established, and the securities have 
been inscribed. 


6. General Provisions 


6.1. As fiscal agents of the United 
States, Federal Reserve Banks are 
authorized and requested to receive 
tenders, to make allotments as directed 
by the Secretary of the Treasury, to 
issue such notices as may be necessary, 
and to receive payment for the make 
delivery of securities on full-paid 
allotments. 

6.2. The Secretary of the Treasury 
may at any time issue supplemental or 
amendatory rules and regulations 
governing the offering. Public 
announcement of such changes will be 
promptly provided. 

Gerald Murphy, 

Acting Fiscal Assistant Secretary. 
[FR Doc. 83-4167 Filed 2-15-83; 10:25 am] 
BILLING CODE 4810-40-M 





6906-6910 
Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3). 


CONTENTS 
Federal Reserve System 


1 


FEDERAL RESERVE SYSTEM 
Board of Governors. 


TIME AND DATE: 10:00 a.m., Tuesday, 
February 22, 1983. 


PLACE: 20th Street and Constitution 
Avenue, NW., Washington, D.C. 20551. 


STATUS: Closed. 


MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 

INFORMATION: Mr. Joseph R. Coyne, 

Assistant to the Board; (202) 452~3204. 
Dated: February 14, 1983. 

James McAfee, 

Associate Secretary of the Board 

[S-218-83 Filed 2-14-83; 2:17 pm] 

BILLING CODE 2610-01-M 
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SS SS 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Parts 700, 701, 740, 741, 742, 
743, 744, 745 and 746 


Federal Lands Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Final rules. 





(OSM) is amending its rules governing 
the Federal lands program which set 
forth the requirements for surface coal 
mining and reclamation operations on 
Federal lands. The final rules will more 
clearly delineate the roles of the Federal 
government and the States in the 
regulation of surface coal mining and 
reclamation operations on Federal 
lands. Under the final rules, States will 
be able to assume greater responsibility 
for administering the requirements of 
the Surface Mining Control and ™ 
Reclamation Act of 1977 on Federal 
lands. The final rules provide a revised 
process for review and approval of 
mining plans by the Secretary, and 
require mining plan approval only where 
leased Federal coal is involved. 
EFFECTIVE DATE: March 18, 1983. 
FOR FURTHER INFORMATION CONTACT: 
H. Leonard Richeson, Federal Lands 
Specialist, Branch of Regulatory 
Programs, Office of Surface Mining, U.S. 
Department of the Interior, 1951 
Constitution Avenue, NW., Washington, 
D.C. 20240. Telephone: (202) 343-5866. 
SUPPLEMENTARY INFORMATION: 
I. Background 
II. Discussion and Disposition of Comments 
and Rules Adopted 
Ill. Procedural Matters 


I. Background 


Section 523(a) of the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA or the Act), 30 U.S.C. 1201, e¢ 
seqg., requires the Secretary to 
promulgate and implement a Federal 
lands program applicable to all surface 
coal mining and reclamation operations 
taking place pursuant to Federal law on 
Federal lands. Section 523(a) also 
provides that the Federal lands program 
must (1) incorporate all of the 
requirements of the Act, (2) incorporate, 
at a minimum, the requirements of a 
State program in a State with a State 
program approved pursuant to section 
503 of the Act, and (3) consider the 
diverse physical, climatological and 
other unique characteristics of the 
Federal lands in question. Under section 
523(c) of the Act, a State with an 


approved State program may enter into 
a cooperative agreement with the 
Secretary under which the State would 
assume responsibility for regulation of 
surface coal mining and reclamation 
operations on Federal lands within the 
State. Sections 523(a) and 523(c) of the 
Act provide, however, that the Secretary 
may not delegate to the State, among 
other things, his responsibilities to 
approve mining plans on Federal lands 
and to designate Federal lands 
unsuitable for surface coal mining 
pursuant to section 522 of the Act. 

The Secretary implemented the initial 
phase of the Federal lands program by 
promulgating 30 CFR Chapter VII, 
Subchapter B, Parts 710-725, (42 FR 6277, 
December 13, 1977) and by adopting 
amendments to 30 CFR Part 211 (43 FR 
37181, August 22, 1978) to incorporate 
the requirements of sections 502 and 523 
of the Act. On March 13, 1979, the 
Secretary promulgated the permanent 
phase of the Federal lands program, 30 
CFR Chapter VII, Subchapter D. 44 FR 
15332-15341. On December 31, 1979, in 
response to a petition by the State of 
Montana, OSM postponed the effective 
date of the permanent phase of the 
Federal lands program until the date of 
approval of a State program or 
implementation of a Federal program for 
a State. 44 FR 7740. 

Pursuant to Executive Order 12291, 
every Federal agency is required, within 
applicable statutory constraints, to 
choose regulatory goals that maximize 
benefits to society and to select the most 
efficient and effective means to achieve 
these goals. In addition, one of the 
Secretary’s goals is to eliminate rules 
which are excessive, burdensome or 
counterproductive. To accomplish this 


regulatory reform and to assure that the 


Executive Order is carried out with 
respect to regulations governing surface 
coal mining and reclamation operations 
on Federal lands, OSM published on 
June 9, 1982, proposed rules to amend 30 
CFR Chapter VII, Subchapter D, the 
Federal Lands Program. 47 FR 25092. 
OSM has sought to provide early and 
meaningful public participation during 
its regulatory review. To this end, OSM 
has met with and/or received comments 
and recommendations from the public, 
representatives of coal mining States 
that have or will have surface coal 
mining on Federal lands, industry and 
environmental organizations. Comments 
were initially invited for 30 days ending 
on July 9, 1982. The comment period was 
extended for 14 additional days ending 
on July 23, 1982, to provide more time for 
commenters who indicated that 
additional time was needed to 
adequately review and comment on the 
proposed rules. 47 FR 28706 (July 1, 


1982). The comment period was 
reopened on August 2, 1982, for 14 days 
ending on August 16, 1982, because 
several commenters requested that they 
be given an opportunity to review and 
comment on those provisions of the 
proposed rules that interrelated with the 
final revised 30 CFR Part 211 rules 
published by the Department on July 30, 
1982. See 47 FR 33714. 

All substantive comments.were 
carefully considered in the rulemaking 
process. These comments are addressed 
in the following preamble. Two hearings 
were scheduled to receive testimony on 
the proposed rules. However, as 
provided in the proposed rules, both 
were canceled because no persons 
indicated an intention to testify at either 
public hearing by 5 days before the 
appropriate hearing date. 

All comments received as well as 
summaries of meetings held are 
available for inspection in the 
Administrative Record (R&I—04), Room 
5315, 1100 L Street, NW., Washington, 
3G. 


Il. Discussion and Disposition of 
Comments and Rules Adopted 


A. General comments 


In OSM's proposed rules, several 
conceptual changes to the Federal lands 
program were discussed. One change 
provided that upon either approval of a 
State program or implementation of a 
Federal program for a State, certain 
requirements of that program would 
become applicable to mining on Federal 
lands within that State. 

A second change concerned the 
review and approval of SMCRA permits. 
States with cooperative agreements 
approved pursuant to section 523(c) of 
the Act would independently review 
and issue SMCRA permits; the previous 
regulations required concurrent review 
and approval of permits by OSM and 
the State. “Permit” would be redefined, 
for Federal lands, to mean the permit 
approved by the regulatory authority 
instead of the Secretary to reflect this 
change. This responds to one commenter 
who opposed OSM's revision of the 
definition of “permit” under revised 
§ 701.5. This is further discussed below 
under “Permit Application and Mining 
Plan Review and Approval.” 

A third change concerned the 
definition of mining plan. “Mining plan" 
would mean the plan for mining leased 
Federal coal required by the Mineral 
Leasing Act (MLA). The current 
regulations define “mining plan” as the 
plan complying with the requirements of 
SMCRA and other applicable laws and 
regulations, as well as the MLA. 
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Finally, the requirement for a mining 
plan would apply only to those surface 
coal mining and reclamation operations 
on lands containing leased Federal coal, 
since the mining plan is an exclusive 
requirement of the Mineral Leasing Act, 
which applies only to minerals owned 
and leased by the United States. 

OSM received numerous comments on 
these major conceptual changes and on 
the corresponding sections of the 
proposed rules. Comments on these 
conceptual changes will be addressed 
before discussion of comments on other, 
more specific changes in the rules. 

1. Applicability of State and Federal 
Programs on Federal Lands. As stated in 
the proposed rules, § 740.11(a) makes 
each approved State program or Federal 
program for a State applicable to (1) 
coal exploration operations on lands not 
subject to 30 CFR Part 211 and (2) 
surface coal mining and reclamation 
operations on Federal lands within the 
State, except for specific provisions in 
the State or Federal program that are 
inappropriate for Federal lands. 

One commenter argued that the 
statement in the preamble to the 
proposed rules that these regulations 
would “foster uniform regulation of 
mining on Federal lands within a State” 
is “facially inconsistent” with an earlier 
preamble statement that Congress 
intended that the Federal lands program 
would not be uniform for all Federal 
lands, but would instead be tailored to 
the specific conditions on different 
Federal lands within a State.” The 
commenter believed that the Federal 
lands program should allow for 
variations among conditions on Federal 
lands within a given State. 

OSM's statement that these 
regulations would “foster uniform 
regulation of mining on Federal lands” 
was intended only to point out that the 
proposed revisions to Subchapter D 
would generally apply the standards 
and procedural requirements of the 
applicable regulatory program to surface 
coal mining and reclamation operations 
on both Federal and non-Federa! lands 
within that State. To the extent that a 
particular regulatory program does 
provide different performance standards 
or other requirements for different 
geographical areas within a State, the 
revised Federal lands program ensures 
that such provisions are made 
applicable both on and off non-Federal 
lands within the State. The “uniformity” 
to which the preamble referred was 
intended to mean that Federal and non- 
Federal lands within a given State ought 
not be subject to different standards 
simply as a consequence of their 
differing ownership. 


OSM stated in the preamble to the 
proposed rules that the Federal lands 
program currently required operators to 
comply with the requirements of 30 CFR 
Chapter VII, rather than with the 
applicable State or Federal program. 
One commenter stated that since the 
Federal lands program is required by 
section 523(a) of the Act to include the 
requirements of the approved State 
program, this statement was confusing 
and inconsistent with the law, as it 
implied that operators had to comply 
only with 30 CFR Chapter VII and not 
the approved State program. 

OSM did not intend to create the 
impression that, under previous 
regulations, there were circumstances in 
which appropriate State program 
requirements would not apply on 
Federal lands; in fact, previous 30 CFR 
Chapter VII provided for inclusion of 
State program requirements in the 
Federal lands program through 
cooperative agreements. See Previous 30 
CFR 745.12(a). Absent a cooperative 
agreement, previous regulations 
required operators to comply with the 
requirements of 30 CFR Subchapter K 
(OSM’s permanent program 
performance standards), rather than 
with the substantive and procedural 
requirements of the State regulatory 
program. See previous 30 CFR 744.12(a). 
In contrast, the revised rules provide 
that standards of the applicable State or 
Federal program apply whether or not a 
cooperative agreement is in place. See 
revised 30 CFR 740.19(a). 

2. Permit Application and Mining Plan 
Review and Approval. Several 
commenters questioned the basis for 
OSM's proposed definitions of “mining 
plan” and “permit application package” 
and for the proposed changes in the 
procedures for review and approval of 
permit applications and mining plans. 
OSM proposed to separate permit 
approval from mining plan approval by 
providing that States with cooperative 
agreements would independently review 
and approve SMCRA permits, while the 
Secretary would retain responsibility for 
approval of mining plans as required 
under the Mineral Leasing Act and 
section 523(c) of SMCRA. See 47 FR 
25092 (June 9, 1982). 

OSM believes that separating the 
requirement for approval of permits 
from that for approval of mining plans is 
consistent with the Mineral Leasing Act, 
as well as with the intent of Congress 
under SMCRA that “the primary 
governmental responsibility for 
[regulating] surface mining and 
reclamation operations subject to this 
Act should rest with the States.” 
SMCRA section 101(f). 


6913 


Previous 30 CFR 740.5 defined “mining 
plan” to include, among other things, 
both the mining and reclamation plan 
required under the Mineral Leasing Act 
and the permit application required 
under the Act. See also previous 30 CFR 
741.12. Since section 523(c) of the Act 
prohibits the Secretary from delegating 
his responsibility to approve mining 
plans, and since previous OSM 
regulations defined mining plans to 
include permit applications, the previous 
regulations tended to promote 
duplicative actions between the State 
regulatory authority and OSM. This 
duplication is inconsistent with the 
Act's intent that the primary 
governmental responsibility rest with 
the States. 

The principal change accomplished by 
the revised regulations is that the term 
“mining plan” has been redefined to 
exclude the SMCRA permit application 
in order to allow States with section 
523(c) cooperative agreements to 
assume a largely independent role in the 
review and approval of permit 
applications filed under sections 506, 507 
and 508 of the Act. Accordingly, States 
will have clear authorization under 
cooperative agreements to assume the 
responsibility for issuing permits under 
the Act. See revised § 740.4(c)(1). 

The revised regulations define a new 
term, “permit application package,” that 
describes the materials that an operator 
seeking to conduct surface coal mining 
and reclamation operations on Federal 
land must file. As defined in revised 
section 740.5, the permit application 
package includes all information 
required to be filed by SMCRA 
{including the SMCRA permit 
application), 30 CFR Chapter VII, 
Subchapter D, the applicable State or 
Federal program, any applicable 
cooperative agreement, and all other 
applicable laws and regulations, 
including, with respect to leased Federal 
coal, the Mineral Leasing Act and its 
implementing regulations. 

Where there is leased Federal coal, 
the operator will be required to file a 
resource recovery and protection plan 
(RRPP) within three years of leasing, 
even if the operator is not yet prepared 
to file a complete permit application 
package. See discussion of “Resource 
Recovery and Protection Plans” in the 
final revisions to 30 CFR Part 211. 47 FR 
33154 (July 30, 1982). As noted in the 
discussion of those rules, where the 
operator is prepared to submit the 
complete permit application package by 
the three-year deadline, the permit 
application package will be submitted to 
the regulatory authority. Otherwise, an 
RRPP prepared only to meet the three- 
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year deadline will be submitted to the 
Bureau of Land Management (BLM), 
while the complete permit application 
package, including any necessary 
supplements to the RRPP, will be filed 
with the regulatory authority when 
ready. 

Prior to approval of a cooperative 
agreement, the permit application 
package will be submitted to OSM, 
since OSM is the regulatory authority on 
Federal lands in such circumstances. 
OSM will have lead responsibility for 
reviewing the package, consulting with 
other Federal agencies with respect to 
their responsibilities and ensuring 
compliance with applicable Federal 
laws, regulations and orders not 
otherwise covered under the SMCRA 
review. BLM will review the RRPP and 
provide OSM with its recommendation 
that the Secretary approve, 
conditionally approve or disapprove the 
RRPP. OSM will prepare a decision 
document for the Secretary that 
recommends approval, conditional 
approval or disapproval of the mining 
plan. 

Where a cooperative agreement is in 
place, the permit application package 
will be submitted to OSM and the State. 
The State will then assume the lead role 
in the review of the package, which (at 
the State’s option) may or may not 
include ensuring consultation with 
involved Federal agencies, including 
OSM. Where the State has elected not to 
coordinate the required consultation 
among Federal agencies, OSM would 
ensure that affected Federal agencies 
were consulted and necessary 
comments or concurrences received. In 
particular, the State will be responsible 
for review and approval of the SMCRA 
permit application. OSM will continue to 
be responsible for ensuring compliance 
with other applicable Federal laws, 
regulations and orders not otherwise 
covered under the SMCRA review. 
Following review of the permit 
application package and receipt of, 
among other things, the findings and 
recommendations of the State on the 
permit application and of BLM on the 
RRPP, OSM will prepare a decision 
document to assist the Secretary in 
approving the mining plan. The State 
could issue the SMCRA permit following 
completion of its review of the permit 
application, although actual 
commencement of mining would have to 
await Secretarial approval of the mining 
plan. 

Where there is no leased Federal coal 
and where OSM is the regulatory 
authority, the operator will still submit a 
permit application package. The 
package need not, however, include 


RRPP materials not otherwise required 
under SMCRA, because the Mineral 
Leasing Act does not apply in the 
absence of leased Federal coal. OSM 
will still have the lead responsibility for 
review where there is no cooperative 
agreement. Since no Secretarial 
approval of a mining plan will be 
involved, mining could commence once * 
consultation had been completed with 
the Federal land management agency 
and the permit application had been 
reviewed and approved by OSM or, as 
applicable, the State. 

One commenter stated that the permit 
application package concept confused 
matters by requiring the combination in 
one document of logically and legally 
separate documents, primarily the RRPP 
required by the Mineral Leasing Act and 
the permit application required by 
SMCRA. The commenter suggested 
deletion of the term “permit application 
package.” 

OSM has deciined to accept this 
suggestion because it is necessary to 
define for potential operators the entire 
package of materials that a person 
desiring to mine coal on Federal lands 
must submit. This definition does not 
confuse either the components of the 
permit application package or the 
discrete review, concurrence and 
approval responsibilities of, among 
others, States, BLM, OSM and the 
Secretary. It merely defines what a 
potential operator must submit. The 
SMCRA permit application and the 
mining plan, as described earlier, will be 
approved or disapproved by the 
regulatory authority and the Secretary, 
respectively. 

Another commenter suggested that 
mining plans should be required for any 
proposal to mine coal on Federal lands, 
not just for proposals to mine leased 
Federal coal. This commenter averred 
that OSM’s position is inconsistent with 
section 523(a) of SMCRA, which 
requires the Secretary to implement 
SMCRA’s requirements on Federal 
lands, and with OSM's position that 
certain non-delegable Secretarial 
responsibilities (such as for designating 
Federal lands unsuitable for mining) will 
remain whether or not leased Federal 
coal is present. 

OSM disagrees with these comments. 
As discussed at length in the preamble 
to the proposed rules (47 FR 25097, June 
9, 1982), the reference to “mining plan” 
in section 523(c) of SMCRA is a 
reference to the plan for mining leased 
Federal coal under the Mineral Leasing 
Act. There is no basis for requiring 
mining plans for proposals to mine other 
than leased Federal coal. OSM's 
position is fully consistent with SMCRA 
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section 523(a), for that section cannot be 
read to expand the applicability of the 
Mineral Leasing Act mining plan 
requirement. 30 U.S.C. 1292(a)(8). Nor 
does OSM's position conflict with the 
express requirement of the Act that the 
Secretary retain responsibility for 
designating Federal lands unsuitable, 
since that responsibility, unlike his 
mining plan approval responsibility, 
extends to all Federal lands. 

Several commenters requested that 
OSM clarify that the mining plan and 
the RRPP are congruent. Some of these 
commenters asserted that the mining 
plan referred to in section 523(c) of 
SMCRA pertains only to the production 
or operation requirements of the Mineral 
Leasing Act and not as well to the 
reclamation requirements of section 7(c) 
of the Mineral Leasing Act. 

OSM has rejected these comments. 
First, the mining plan referred to in 
section 523(c) is composed of, among 
other things, the “operation and 
reclamation plan” required by section 
7(c) of the Mineral Leasing Act. See 
preamble to final revised 30 CFR Part 
211 (47 FR 33166, July 30, 1982) and 
preamble to the proposed revised 
Federal lands rules (47 FR 25097, June 9, 
1982). The mining'plan, therefore, does 
have a reclamation aspect. OSM 
believes that this aspect of the 
Secretary’s mining plan approval is 
satisfied through BLM’s review of the 
reclamation schedule required in the 
RRPP, and as supplemented by OSM 
and Federal land management agency 
actions. See preamble to proposed 
revised Federal lands rules (47 FR 25097, 
June 9, 1982). Mining plan approval is 
thus not precisely equivalent to 
approval of the RRPP. 

One person commented that an 
operator who is ready to submit both the 
RRPP and the permit application 
package should not be required to 
submit these separately if both are 
ready by three years after leasing. 

OSM agrees. The permit application 
package is the entire submisson by an 
operator desiring to mine on Federal 
lands. If the full permit application 
package is ready by the three-year 
deadline, then that package, which will 
include the RRPP, is all that the operator 
submits. Only if the full permit 
application package is not ready by the 
three-year deadline would separate 
submissions be made. The operator, in 
that case, would submit the RRPP by the 
three-year deadline and submit the 
permit application package, 
supplementing the RRPP as necessary, 
when the complete package is ready. 

Other commenters recommended that 
the final rules not require submission of 
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permit application packages to both the 
State regulatory authority and OSM 
when a cooperative agreement is in 
place, because the State, and not OSM, 
should review SMCRA permit 
applications. These commenters also 
urged that the Secretary's review of 
permit applications in such situations be 
limited to receiving the State's findings 
on permit applications. 

These comments are based ona 
misconception of how permit 
application packages will be reviewed 
when cooperative agreements are in 
place. OSM will receive copies of permit 
application packages, which include 
permit applications, not to review the 
applications for compliance with 
SMCRA, but to facilitate OSM’s role in 
compliance with applicable laws not 
otherwise covered in the SMCRA 
review. The State will have the sole 
responsibility for reviewing permit 
applications for SMCRA compliance. In 
addition, both the proposed and final 
rules provide that the Secretary’s 
decision on mining plan approval will be 
based on, among other things, the 
State’s findings on the permit 
application. See revised 30 CFR 
746.13(f). 

Several commenters stated that OSM 
should not sever permit applications 
from mining plans, because mining plan 
approvals must be consistent with 
approved permits. 

OSM believes that the revised 
regulations provide for consistency 
between the approved SMCRA permit 
and the approved mining plan. Because 
mining may not commence prior to 
Secretarial approval of the mining plan, 
even if the SMCRA permit has already 
been issued, the Secretary will have the 
opportunity, prior to any mining being 
conducted, to ensure that the mining 
plan and permit are consistent. Where 
there are inconsistencies, the Secretary 
reserves the right to require the operator 
to comply with any additional 
conditions or requirements of the 
approved mining plan. 

These commenters also believe that 
the Secretary may not discharge the 
reclamation aspect of his mining plan 
approval responsibility as proposed (See 
47 FR 25097, June 9, 1982), and must 
instead rely on OSM review of each 
permit application for compliance with 
SMCRA. 

OSM disagrees with these 
commenters’ assertions. Neither section 
201(b) nor section 523(c) of SMCRA 
requires this OSM role. Section 201(b) is 
silent on whether or not OSM must 
perform particular SMCRA functions. 
Section 523(c) was discussed earlier. 
OSM also is certain that the 
documentation of the SMCRA review 


and the various oversight processes will 
be more than adequate to apprise the 
Secretary of pertinent reclamation 
information. 

Several commenters averred that, 
when a cooperative agreement is in 
force, it is State approval of the permit, 
rather than Secretarial approval of the 
mining plan, that authorizes mining. 
These commenters therefore concluded 
that in such circumstances there is not a 
Federal action within the meaning of 
NEPA. 

OSM has not accepted the position of 
these commenters that there is no 
continuing Federal NEPA responsibility. 
However, OSM will study the issue of 
NEPA compliance within the context of 
SMCRA permit application review and 
MLA mining plan review. OSM will 
publish further information on NEPA 
compliance procedures following this 
study. 


B. Specific Revisions 


All references in the previous rules to 
the terms “Regional Director” and 
“Regional Office” have been replaced in 
the revised rules with references to 
“OSM,” to conform to the September 13, 
1981, reorganization of OSM which 
abolished OSM's regional structure. All 
references to “Director” used to 
describe the head of OSM and to other 
Federal-agencies have been replaced 
with references to “OSM” or the specific 
name of the Federal agency, as 
appropriate, for simplicity. 


Part 700—General 
Section 700.1 Scope. 


Previous § 700.1({d) provided a general 
description of the applicability of 
Subchapter D to Federal lands and 
stated that Subchapter D incorporates 
by reference the requirements of various 
other subchapters of Chapter VII, 
including the permit requirements of 
Subchapter G, the performance bond 
and insurance requirements of 
Subchapter J, the performance standards 
of Subchapter K, the inspection and 
enforcement requirements of Subchapter 
L and the blaster certification 
requirements of Subchapter M. With the 
exception of Subchapter L, reference to 
other subchapters that are incorporated 
by reference into Subchapter D has been 
removed, as proposed, and replaced 
with the phrase “applicable regulatory 
program.” Thus, the rules explicitly 
incorporate into the Federal lands 
program the requirements of a State 
program or Federal program 
implemented for a State. Section 700.1 
will continue to state that Subchapter D 
incorporates the requirements of 
Subchapter L, to make clear that the 
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inspection, enforcement and civil 
penalty requirements of Subchapter L 
continue to apply where OSM is the 
regulatory authority on Federal lands 
that are subject to the requirements of 
Subchapter D. Where the State is the 
regulatory authority under a cooperative 
agreement, the State will apply its State 
program requirements to inspection, 
enforcement and civil penalties on lands 
subject to the requirements of 
Subchapter D, while OSM will apply the 
requirements of Subchapter L in its 
oversight capacity. See revised § 740.17. 


Section 700.5 Definitions. 


The definition of the term “regulatory 
program” has been revised to include, 
under certain circumstances, the 
requirements of subchapters A, F, G, J, 
K, L, M, and P of Chapter VII, in 
addition to a State or Federal program. 
The requirements of subchapters A, F, 
G, J, K, L, M, and P of Chapter VII 
become the regulatory program where 
no State program under section 503 of 
SMCRA or Federal program under 
section 504 of SMCRA has been 
approved and where there is coal 
exploration or surface coal mining and 
reclamation operations on Federal lands 
in a State. Defining “regulatory 
program” in this manner ensures that 
the permanent program requirements of 
the Act apply on federal lands in those 
States that do not have approved State 
or Federal programs that could be used 
to implement these requirements. 


Section 700.11 Applicability. 


Previous § 700.11(g) provided that coal 
exploration on Federal lands outside the 
permit area would not be governed by 
Chapter VII. this provision has been 
revised by replacing the phrase ‘Federal 
lands outside a permit area” with the 
phrase “Federal lands that are subject to 
the requirements of 30 CFR Part 211.” 
Thus, revised § 700.11(g) eliminates any 
overlap between the coal exploration 
requirements of Chapter VII and 30 CFR 
Part 211 by excluding from the 
requirements of Chapter VU, regulation 
of exploration operations on Federal 
lands that are subject to 30 CFR Part 
211. Exploration operations which are 
subject to the requirements of Chapter 
VII include (1) lands containing leased 
Federal coal within a permit area, but 
only after the commencement of mining 
operations, (2) lands where the surface 
is owned by the United States and the 
coal is owned privately or by a State, or 
(3) lands owned by the Tennessee 
Valley Authority. Limiting the 
applicability of Chapter VII to coal 
exploration operations not subject to 30 
CFR Part 211 will ensure that no 
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duplication occurs between the 
requirements of Chapter VII and 30 CFR 
Part 211, while also ensuring that all 
exploration on Federal lands is subject 
to one of these regulatory schemes. The 
relationship between these revised rules 
and the regulations at 30 CFR Part 211 
concerning exploration is further 
discussed below. See discussion of 
revised 30 CFR 740.11. 

One commenter objected to proposed 
30 CFR 700.11(g), which limits the 
applicability of 30 CFR Chapter VII, with 
respect to coal exploration, to lands not 
subject to 30 CFR Part 211. 

OSM believes this revision is 
necessary for several reasons. Section 
512(e) of the Act provides that section 4 
of the Federal Coal Leasing 
Amendments Act of 1975 (FCLAA) shall 
govern coal exploration operations on 
Federal lands. Section 4 of the FCLAA, 
however, does not apply to lands 
without Federal coal. In recognition that 
Congress intended that Federal 
standards would apply to coal 
exploration on Federal lands not subject 
to section 4 of the FCLAA, the previous 
regulations applied OSM's exploration 
rules to exploration taking place within 
a permit area on Federal lands. See 
discussion at 44 FR 14972-14973 (March 
13, 1979). The applicability of the revised 
30 CFR Part 211 exploration standards 
differs from that of old 30 CFR Part 211 
in that it is extended to exploration 
within an approved permit area on 
leased Federal coal, but only prior to 
commencement of mining operations. 
See 47 FR 33154 (July 30, 1982). Thus, 
with respect to leased lands, revised 30 
CFR 700.11(g) differs in effect from the 
previous rule by commencing the 
applicability of 30 CFR Chapter VII to 
coal exploration with actual 
commencement of surface coal mining 
operations, rather than with approval of 
a permit. Revised §700.11(g) will also 
apply 30 CFR Chapter VII to exploration 
on Federal lands that do not have 
Federal coal whether or not a permit has 
been issued. Previous 30 CFR 700.11(g) 
provided that the SMCRA exploration 
standards do not apply until the SMCRA 
permit is issued even on lands with no 
leased Federal coal. Exploration on such 
Federal lands prior to permit approval 
was therefore apparently not subject to 
the standards of either SMCRA or 
section 4 of the FCLAA. The revised rule 
eliminates this apparent gap by 
providing for a dovetailing of the 
applicability of the 30 CFR Chapter VII 
and 30 CFR Part 211 exploration 
standards. 

This commenter was also concerned 
with the standards that would apply to 
exploration under 30 CFR Part 211. 


Where BLM has the primary 
responsibility for exploration on Federal 
lands, it will apply the applicable 
exploration provisions of OSM's 
permanent program (30 CFR Part 815) or, 
where it is in effect, the approved State 
or Federal program. Thus, the 
requirements of section 512 of SMCRA 
will continue to be applicable either 
under 30 CFR Part 211 or under 30 CFR 
Chapter VII. 

This commenter also found no 
statutory basis for the Secretary to 
exempt lands owned by the United 
States and entrusted to or managed by 
the Tennessee Valley Authority (TVA 
lands) from the requirements of Chapter 
VII, stating that section 701(4) of the Act 
exempts TVA lands only from section 
714 (surface owner protection) and 
section 715 (Federal lessee protection) of 
the Act. 

OSM agrees with this comment. 
Revised §700.11(g) will not have the 
effect of exempting TVA lands from 
Chapter VII. Since TVA lands are not 
covered by 30 CFR Part 211, surface coal 
mining and reclamation operations on 
such Federal lands must be regulated by 
30 CFR Chapter VII (subject, of course, 
to the exemptions provided under 
section 701(4) of the Act). 


Part 701—Permanent Regulatory 
Program 


Part 701 of Subchapter A has been 
revised to conform to revisions to 
Subchapter D as follows: 


Section 701.5 Definitions. 


The second sentence of the previous 
definition of the term “permit” provided 
that, for purposes of the Federal lands 
program, permit meant the document 
issued authorizing surface coal mining 
and reclamation operations on Federal 
lands after approval of a mining plan by 
the Secretary and, where a cooperative 
agreement has been approved, by the 
State regulatory authority. As proposed, 
the revised definition of permit provided 
that a permit may be issued by the State 
regulatory authority under a cooperative 
agreement or OSM where there is no 
cooperative agreement. 

One commenter opposed redefining 
the permit in this manner, stating that 
allowing States to issue permits is 
inconsistent with the intent and clear 
language of SMCRA. 

This comment was rejected for the 
reasons discussed above under 
“General Comments” and “Permit 
Application and Mining Plan Review 
and Approval.” 


Section 701.11 Applicability. 


The citation in previous §701.11(b) to 
30 CFR Part 741.11(c), with respect to 
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conditions which enable operations on 
Federal lands to continue past eight 
months from the date of approval of a 
State program or implementation of a 
Federal program has been changed, as 
proposed, to 30 CFR 740.13(a)(3) to 
reflect the corresponding revisions in 
Subchapter D. 


Part 740—General Requirements for 
Surface Coal Mining and Reclamation 
Operations on Federal Lands 


As proposed, Subchapter D has been 
restructured as follows: (a) Part 740 
contains the permitting, bonding, 
inspection, enforcement, civil penalty 
and performance standard provisions of 
previous Parts 741, 742, 743 and 744, 
respectively. Part 740 incorporates and 
supplements the permitting, bonding, 
inspection, enforcement, civil penalty 
and performance standard requirements 
of the applicable State or Federal 
program. The inspection, enforcement 
and civil penalty provisions in Part 740 
apply the requirements of 30 CFR Parts 
842, 843 and 845 to inspection, 
enforcement, civil penalty and related 
activities that are conducted by OSM 
and the Department with respect to 
mining on Federal lands; (b) Part 745 
provides for State-Federal cooperative 
agreements under which a State may 
assume responsibility for regulation of 
surface coal mining and reclamation 
operations on all Federal lands within 
the State; and (c) new Part 746 sets forth 
the requirements for review and 
approval of mining plans for surface 
coal mining and reclamation operations 
on lands containing leased Federal coal. 

Subchapter D is being published here 
in its entirety for continuity and the 
convenience of the reader. 


Section 740.1 Scope and purpose. 


Previous section 740.1 has been 
revised, as proposed, to eliminate the 
unnecessary listing in current 30 CFR 
740.1 of the areas covered by 
Subchapter D and to instead provide a 
more general introductory statement 
specifying that Subchapter D governs 
surface coal mining and reclamation 
operations on Federal lands. 

Previous § 740.2 has been removed, as 
proposed. 


Section 740.4 Responsibilities. 


As proposed, revised § 740.4 describes 
the responsibilities of the Secretary, 
various Federal agencies and the States 
for regulating surface coal mining and 
reclamation operations on Federal lands 
under SMCRA, the Mineral Leasing Act 
and other applicable Federal laws, 
regulations and executive orders. 
Revised § 740.4 describes in particular 
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those responsibilities that may be 
delegated to a State under a cooperative 
agreement and those responsibilities 
that may not be so delegated. 

Revised § 740.4(a) incorporates with 
some revision the requirements of 
previous 30 CFR 740.4(a) through (c). 
The only significant change is 
incorporated in revised § 740.4{a}(1), 
which corresponds to previous 30 CFR 
740.4{a) and requires Secretarial 
approval of mining plans only for leased 
Federal coal. Revised § 740.5 defines 
mining plan accordingly. These depart 
from the previous regulations, which 
required Secretarial approval of mining 
pians without regard to whether or not 
the lands contained leased Federal coal. 
See previous 30 CFR 740.4(a) and 
745.13(i). 

One commenter opposed the revision 
of § 740.4{a) to require Secretarial 
approval of mining plans only for leased 
Federal coal because the commenter 
saw no basis in the Act for so limiting 
the Secretary's authority on Federal 
lands. The same commenter interpreted 
OSM'’s use of the term “leased Federal 
coal” under revised § 740.4{a) as a 
change in the definition of Federal lands 
in section 701(4) of the Act. 

As stated in the proposed rules, OSM 
believes its interpretation of section 523 
of the Act is consistent with the 
requirements of both the Act and the 
Mineral Leasing Act. Section 523(c) of 
the Act provides that “nothing in this 
subsection shall be construed as 
authorizing the Secretary to delegate to 
the States his duty to approve mining 
plans on Federal lands * * *” The 
context in which this provision was 
drafted and its relevant history indicate 
that this is a reference to the 
requirements of the Mineral Leasing Act, 
which, with respect to coal, applies only 
to Federally-owned coal. See discussion 
above of revised definition of “mining 
plan” under “Permit Application and 
Mining Plan Review and Approval.” 
Secretarial approval of mining plans is 
required only in circumstances involving 
the production of Federal coal. 
Accordingly, mining pian approval will 
not be required for mining private coal, 
since such mining operations are not 
subject to the mining plan or other 
requirements of the Mineral Leasing Act 
or 30 CFR Part 211. The Secretary will 
retain, however, certain other non- 
delegable responsibilities with respect 
to mining on Federal lands whether or 
not they contain leased Federal coal. For 
instance, the Secretary will retain his 
responsibility to designate Federal lands 
as unsuitable for mining or to terminate 
such designations of all Federal lands. 

Use of the phrase “leased Federal 
coal” to limit the requirement for mining 


plan approval does not alter in language 
or effect the definition of ‘Federal 
lands” in section 701(4) of the Act or 30 
CFR 700.5. The phrase “leased Federal 
coal” simply clarifies that the 
Secretary’s mining plan approval 
responsibility extends only to lands 
containing leased Federal coal. To avoid 
further misinterpretation, however, OSM 
has prefaced the phrase “leased Federal 
coal” with the phrase “lands containing” 
in revised 30 CFR 740.4(a)(1). 

OSM has included in the final rule 
two new provisions under revised 
§ 740.4{a) and corresponding provisions 
under revised § 745.13. The first set of 
changes adds new §$§ 740.4{a)(4) and 
745.13{0) which specify that the 
Secretary is responsible for determining 
valid existing rights for surface coal 
mining and reclamation operations on 
Federal lands within the boundaries of 
any areas specified under section 522{e) 
(1) or (2) of the Act. These.areas include 
(1) lands within the boundaries of units 
of the National Park System, the 
National Wildlife Refuge System, the 
National System of Trails, the National 
Wilderness Preservation System, the 
Wild and Scenic Rivers System, 
including study rivers designated under 
section 5(a) of the Wild and Scenic 
Rivers Act and National Recreation 
Areas designated by Act of Congress 
(section 522(e)(1) of the Act), and (2) 
lands within the boundaries of any 
national forest (section 522(e)(2) of the 
Act). Valid existing rights 
determinations on such areas are of 
such paramount national importance 
that this responsibility appropriately 
should not be delegated. Thus, the 
inclusion of new § 740.4(a)(4) reflects 
the Secretary's continuing commitment 
to carry-out the Congressional mandate 
to protect these areas and to ensure that 
there will be no mining on Federal lands 
in national parks. 

The second set of changes adds new 
§ 740.4{a)(5) and 745.13(p). These 
provisions recognize that under section 
522{e}(2) of the Act, it is the Secretary's 
responsibility to determine that there 
are no significant recreational, timber, 
economic, or other values which may be 
incompatible with surface coal mining 
operations on any Federal lands within 
the boundaries of any national forest. 
Therefore, these determinations must be 
reserved to the Secretary and may not 
be delegated to States. 

In this regard, OSM notes that 
determinations or valid existing rights 
and of compatibility which are reserved 
to the Secretary should be performed 
independently of the permit review 
process. Under these final rules, the 
permit review process may be delegated 
to States under cooperative agreements. 
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OSM expects in the near future to 
propose further changes to its Federal 
lands program to specify the procedures 
the Secretary will use in making such 
determinations on Federal lands. 

As proposed, revised § 740.4{b) 
specified those responsibilities that must 
remain with OSM even under a 
cooperative agreement. Revised 
§ 740.4(b}(1), which had no counterpart 
in the previous regulations, reserves to 
OSM responsibility for preparing and 
submitting to the Secretary a decision 
document that recommends approval, 
conditional approval or disapproval of 
all mining plans or mining plan 
modifications. OSM will be responsible 
for this function even in States with 
cooperative agreements. 

Proposed § 740.4{b)(2) would have 
required OSM to ensure compliance 
with applicable Federal laws and 
regulations other than SMCRA and its 
implementing regulations. 

Several commenters stated that since 
a cooperative agreement delegates to 
the State regulatory authority permit 
application approval authority on 
Federal lands, and since permit 
application approval and not mining 
plan approval authorizes disturbance of 
lands by a surface mining operation, 
there is no Secretarial action that would 
trigger NEPA compliance requirements. 
Even though the Secretary must comply 
with other Federal laws, these 
commenters continued, the Secretary 
plays a role only by assuring himself 
that these “other Federal laws” have not 
been violated. The commenters believe 
that such assurance can be better 
accomplished by a scheme other than 
that of the proposed Federal lands 
program, which requires, a decision 
document for Secretarial approval of the 
mining plan. The commenters would 
have either the State, OSM or other 
affected Federal agencies provide the 
Secretary with information on 
compliance with other Federal laws. The 
Secretary would notify the State when 
he is satisfied that these other 
applicable Federal laws for which he 
has responsibility are not violaied. The 
State would then issue the permit. 
Therefore, the commenters reasoned, 
the final action allowing mining would 
be the State’s permit issuance, not the 
Secretary's mining plan approval and, 
thus, NEPA would not be triggered. 

OSM has not accepted the position of 
the commenters that NEPA would not be 
triggered. However, OSM believes that 
the position of the commenters warrant 
further review. Therefore, OSM will 
further review the relationship between 
NEPA, the SMCRA permit application, 
and the Mineral Leasing Act mining 
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plan, and whether or not NEPA 
compliance can be achieved through 
alternatives to present procedures. Such 
alternatives include, among others, (1) 
whether or not the SMCRA permit 
application review and approval can 
constitute a functional equivalent to the 
NEPA process or (2) whether NEPA 
compliance can be satisfied through 
actions taken by the Federa! land 
management agency. In any case, 
proposed paragraph (b)(2) was 
confusing as written and has been 
deleted from the final rule. Subsequent 
sections of the final rule have been 
renumbered accordingly. 

Revised § 740.4{b)(2) continues the 
requirement of previous 30 CFR 740.4(e) 
that OSM be responsible for approving 
experimental practices on Federal lands. 

Revised § 740.4(b)(3), which 
corresponds to previous § 740.4(g), 
reserves to OSM responsibility for 
overseeing State regulatory authority 
inspection, enforcement and civil 
penalty activities with respect to surface 
coal mining and reclamation operations 
on Federal lands. Revised section 
740.4({c)(5), on the, other hand, allows the 
State regulatory authority to assume 
responsibility for inspection, 
enforcement and civil penalty activities 
that would be the responsibility of OSM 
in the absence of a cooperative 
agreement. Thus, after a cooperative 
agreement is approved, the State will 
enforce its State program (including its 
own inspection, enforcement and 
penalty provisions) on Federal lands, 
while OSM will conduct necessary 
oversight inspection, enforcement and 
civil penalty activities pursuant to 30 
CFR Parts 842, 843 and 845. 

Under revised § 740.4(b)(4), citizen 
requests for Federal inspections on 
Federal lands will be processed in 
accordance with 30 CFR Parts 842, 843 
and 845, which include provisions for 
citizen involvement in the inspection, 
enforcement and civil penalty process. 
See, e.g., 30 CFR 842.12 and 842.15. This 
revision makes clear the process of 
citizen participation in inspection, 
enforcement and civil penalty activities 
on Federal lands where OSM is 
conducting such activities. 

Several commenters stated that 
proposed § 740.4(b)(5) (revised 
§ 740.4(b)(4)) and 740.4(c)(5)—which 
limit OSM, where there is a cooperative 
agreement, to conducting oversight 
inspections, enforcement and civil 
penalty activities on Federal lands, and 
to responding to citizen requests for 
Federal inspections—violate sections 
517, 518, and 521 of the Act. The 
commenters believe that the references 
in sections 518 and 521 to the 
Secretary's civil penalty and 


enforcement authority under the Federal 
lands program make explicit that his full 
inspection, enforcement and civil 
penalty authority (not just oversight 
authority) extends to Federal lands 
without regard to whether a cooperative 
agreement is in force. The commenter 
also reasoned that since the Secretary's 
enforcement authority on lands cannot 
be restricted to oversight, citizens 
cannot be limited to requesting Federal 
oversight inspections. 

OSM disagrees that the Secretary 
must maintain full inspection, 
enforcement and civil penalty authority 
when a cooperative agreement is in 
place. Section 523(c) of the Act allows 
the Secretary to enter into a cooperative 
agreement with a State to provide for 
State regulation of surface coal mining 
and reclamation operations on Federal 
lands. OSM interprets this section to 
allow States with cooperative 
agreements to assume full responsibility 
for implementing the requirements of the 
Act on Federal lands, rather than joint 
responsibility with OSM. Further, OSM 
can find no prohibition in the Act 
against delegating to a State with a 
cooperative agreement the responsibility 
for inspection, enforcement and 
assessing civil penalties required under 
the Act. On the contrary, requiring dual 
inspection, enforcement and civil 
penalty systems (State and OSM) would 
be inconsistent with the intent of section 
523(c) to allow States independently to 
implement SMCRA on Federal lands 
subject, of course, to OSM oversight and 
the express limitations on Secretarial 
delegation contained in section 523{(c). 

OSM agrees, however, that citizens 
have the right to request Federal 
inspections on Federal lands when a 
cooperative agreement is in place. This 
right is provided for in 30 CFR 842.12 
and revised § 740.4(b)(4), which make 
clear that OSM will continue to be 
responsible for 30 CFR Parts 842, 843 
and 845 when a cooperative agreement 
is in place. Section 740.4(b)(4) has been 
revised to refer explicitly to citizens’ 
rights to request Federal inspections. 

Revised § 740.4(b)(5) requires OSM to 
oversee a State’s administration and 
enforcement of the terms of a 
cooperative agreement. 

Revised § 740.4(c), as proposed, sets 
forth those OSM responsibilities that 
may be delegated to a State regulatory 
authority under the terms of a 
cooperative agreement. Revised 
§ 740.4(c)(1) allows a State with a 
cooperative agreement to review permit 
applications and issue SMCRA permits 
for surface coal mining and reclamation 
operations on Federal lands. States 
could assume similar authority with 
respect to revisions and renewals of 


Federal Register / Vol. 48, No. 33 / Wednesday, February 16, 1983 / Rules and Regulations 


permits and applications for transfer, 
sale or assignment of permits. The 
previous regulations placed all these 
responsibilities with OSM. See previous 
30 CFR 740.4(d). 

One commenter opposed the 
delegation in revised § 740.4(c)(1) 
because the commenter believes that 
OSM has improperly limited the 
Secretary's mining plan review authority 
tc that authorized by the Mineral 
Leasing Act. Another commenter 
supported revised § 740.4(c)(1), stating 
that it properly authorizes States with 
cooperative agreements to issue permits 
because under section 523(c) of the Act, 
the Secretary's duty to review mining 
plans applies only to Federally-owned 
coal. 

OSM is adopting revised § 740.4(c)(1) 
as proposed for the reasons discussed 
above under “Permit Application and 
Mining Plan Review and Approval.” 

OSM is adopting revised §§ 740.4(c)(2) 
and 740.4(c)(3), which correspond to the 
remaining requirements of previous 30 
CFR 740.4(d). Revised § 740.4(c)(2) 
continues the requirement of the second 
sentence of previous 30 CFR 740.4(d) for 
consultation with Federal land 
management agencies with respect to 
post-mining land uses and special 
requirements for protection of non-coal 
resources in areas affected by surface 
coal mining. Revised § 740.4(c)(3) 
continues the requirement of the last 
sentence of previous § 740.4(d) that the 
Bureau of Land Management be 
consulted concerning the development, 
production and recovery of coal 
resources. This was formerly a 
requirement of the Geological Survey. 

Under revised § 740.4(c)(4), the State 
regulatory authority can assume the 
performance bond, Federal lessee 
protection bond and liability insurance 
responsibilities previously found in 30 
CFR 740.4(f). Revised § 740.4(c)(4) 
provides that, with respect to the 
Federal lessee protection bond, approval 
requires the concurrence of the Federal 
land management agency. Previous 30 
CFR 740.4(f) inappropriately provided 
that, in addition to the Federal lessee 
protection bond, the Federal land 
management agency must concur in 
approval of the performance bond and 
liability insurance. 

One commenter stated that the 
proposed change in previous § 740.4(c) 
(4), to allow States with cooperative 
agreements to assume performance 
bonds and liability insurance 
responsibilities for surface coal mining 
and reclamation operations on Federal 
lands without the consent of the Federal 
land management agency, would be 
inconsistent with section 6 of the 
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Federal Coal Leasing Amendments Act 
of 1976 (30 U.S.C. 207{c)). 

OSM has declined to accept this 
comment because OSM believes that 
section 6 of the Federal Coal Leasing 
Amendments Act of 1976 does not 
prohibit the delegation of the bonding 
responsibilities under section 523{c) of 
the Act. Under revised § 740.13{c}(6) and 
740.4(f}, the Federal land management 
agency must, among other things, be 
consu!ted prior to approval of permit 
applications (which include 
requirements for the performance bond). 
Final approval of the performance bond, 
however, is properly a function of the 
approved regulatory authority under 
SMCRA. The commenter is correct, 
however, in that under the Mineral 
Leasing Act, if the surface is under the 
jurisdiction of an agency other than the 
Department of the Interior, the Secretary 
must also obtain the concurrence of that 
other Federal agency prior to issuing the 
required approval under the MLA. To 
clarify this limitation, § 740.4{f}(4) has 
been revised to state specifically that 
where the land contains leased Federal 
coal and the surface is under the 
jurisdiction of a Federal agency other 
than the Department, that other agency 
must concur in the terms of the mining 
plan approval. 

The same commenter stated that it is 
inconsistent with section 715 of the Act 
to allow States to assume the 
performance bond and liability 
insurance responsibilities of OSM as 
was proposed, The commenter believes 
that, while it is clear from sections 509 
and 715 of the Act that States with 
approved cooperative agreements are 
entitled to receive monies due under 
these bonds and, therefore, must have 
some concurrent responsibility over the 
administration of these bonds, it is 
equally clear that the Federal 
Government must retain some monetary 
and administrative responsibility for 
these bonds in order to protect the 
Secretary's stewardship interest in 
public lands and to protect his SMCRA 
responsibilities. 

OSM disagrees with the commenter. 
Allowing States to assume the 
responsibilities set forth in revised 
§ 740.4(c)(4) is consistent with section 
523(c) of the Act with respect to SMCRA 
responsibilities that are delegable to 
States. The Secretary will ensure that 
States properly carry out these 
delegated responsibilities on Federal 
lands through oversight of the State 
program and the cooperative agreement. 
The Secretary will retain a monetary 
interest in the bonds required on Federal 
lands, since revised § 740.15(b) requires 
that bonds be payable to the United 


States in the absence of a cooperative 
agreement and to both the State and the 
United States where there is a 
cooperative agreement. Thus, the 
Federal Government will have both a 
monetary and an administrative interest 
in the bonds in all instances. 

One commenter stated that § 740.4(c}. 
should allow OSM to delegate to States 
with cooperative agreements the release 
of performance bonds. 

OSM agrees with this comment, and 
has revised § 740.4(c)(4) accordingly. 
OSM believes it is reasonable to allow 
States with cooperative agreements to 
release performance bonds as well as to 
approve them. 

Revised § 740.4(c){5) allows the State 
regulatory authority to be responsible 
for inspection, enforcement and 
imposition of civil penalties that would 
otherwise be performed by OSM as the 
regulatory authority. Where a State 
assumes this responsibility under a 
cooperative agreement, OSM will 
assume an oversight role, as provided in 
revised § 740.4{b}(4) of the regulations. 

OSM has adopted revised 
§ 740.4(c){6), as proposed. This section 
allows the State regulatory authority io 
assume the responsibility for review and 
approval of exploration plans for 
operations not subject to 30 CFR Part 
211, such as on lands owned by the 
Tennessee Valley Authority and on 
Federal lands with underlying private 
coal. This will ensure that no gap exists 
between State regulatory authority and 
BLM responsibilities for exploration on 
Federal lands in States with cooperative 
agreements. 

One commenter stated that, since the 
Secretary's authority under section 523 
of the Act to administer the Federal 
lands program is not limited to 
Federally-owned coal, no State should 
be given authority to review and 
approve coal exploration plans on lands 
owned by the Tennessee Valley 
Authority and on Federal lands with 
underlying private coal. 

OSM disagrees with this comment. 
OSM believes that States should have 
the authority to approve exploration 
operations under a cooperative 
agreement for Federal lands not 
governed by 30 CFR Part 211. This is 
consistent with section 523(c) of the Act. 
OSM has this responsibility in the 
absence of a cooperative agreement. 

Revised § 740.4(c)(7), as proposed, 
allowed the State regulatory authority to 
assume some responsibility for 
preparation of documentation in 
compliance with the National 
Environmental Policy Act (NEPA). In 
adopting revised § 740.4(c)(7), OSM 
recognizes that where the State prepares 


NEPA documentation, OSM must (1) 
furnish guidance and participate in the 
preparation of NEPA documents and (2) 
independently evaluate NEPA 
documents prior to approval or adoption 
in order to make the ultimate decision 
on Federal action to be taken on the 
alternatives presented in any NEPA 
documents. The State regulatory 
authority may be authorized to prepare 
NEPA compliance documents 
(environmental assessments (EA's) or 
(environmental impact statements 
(EIS's)}), provided OSM: (1) Determines 
the scope, content, format and 
objectivity of NEPA compliance 
documents and jointly participates in 
preparing such documents; (2) makes the 
determination of whether or not the 
preparation of an EIS is required; (3) 
notifies and solicits views of other State 
and Federal agencies, as appropriate, on 
the environmental effects of the action; 
(4) publishes and distributes draft and 
final NEPA compliance documents; (5) 
makes policy responses to comments on 
draft NEPA compliance documents; (6) 
independently evaluates NEPA 
compliance documents; and (7) adopts 
NEPA compliance documents and 
determines Federal actions to be taken 
on the alternatives presented in them. 

One commenter suggested that OSM 
include in the list of responsibilities 
delegable to States under cooperative 
agreements consultation and 
participation in processes to designate 
Federal lands as unsuitable for mining. 

OSM has declined this suggestion 
because OSM’s and the Secretary's 
responsibilities in this area are non- 
delegable under 30 U.S.C. 1273(c) and 
because the States’ role in OSM’s 
Federal lands unsuitability process is 
addressed in 30 CFR Part 769, the 
revision of which is the subject of a 
separate rulemaking. 

As proposed, revised § 740.4(d) 
identifies the responsibilities assigned to 
the BLM. Revised § 740.4(d) continues 
the requirements of previous §§ 740.4(h) 
and 740.4(i) with minor exceptions, 
including the replacement of the 
Geological Survey with the Bureau of 
Land Management as the responsible 
agency to reflect the Secretary’s Order 
No. 3087 (December 3, 1982} which 
transferred these responsibilities to 
BLM. In addition, revised § 740.4{d)(2) 
refers to coal exploration licenses issued 
pursuant to 43 CFR Part 3400 (instead of 
43 CFR Part 3507) to conform to 
revisions in those regulations. Revised 
§ 740.4(d)(1) and 740.4{d)(5) delete 
references to the permit area, to reflect 
changes in 30 CFR Part 211 that alter 
responsibilities for exploration on 
Federal lands. See 47 FR 33154 (July 30, 





1982). Under revised § 740.4{d)(4), the 
Bureau of Land Management is 
responsible for reviewing the resource 
recovery and protection plan portion of 
the permit application package and for 
recommending to the Secretary 
approval, conditional approval or 
disapproval of the resource recovery 
and protection plan, as outlined earlier 
in this notice. Revised § 740.4(d)(6) 
indicates that BLM is responsible for 
protecting mineral resources not under 
lease. 

Revised § 740.4(d)(7) indicates that 
BLM is responsible for the issuance of 
exploration licenses for Federally- 
owned coal. Revised § 740.4(d)(8) makes 
BLM responsible for the issuance of 
leases and licenses to mine pursuant to 
43 CFR Part 3400. Revised § 740.4(d) (9) 
indicates that BLM is responsible for the 
issuance, readjustment, modification, 
termination, cancellation,.-and approval 
of transfers of Federal coal leases 
required by the Mineral Leasing Act and 
the Mineral Leasing Act for Acquired 
Lands of 1947 (30 U.S.C. 351, et seq.). 

OSM is adopting revised § 740.4(e) 
substantially as proposed. That section 
identifies specific responsibilities of ~ 
Federal land management agencies. 
Revised § 740.4(e) acknowledges the 
responsibility of Federal land 
management agencies to make certain 
decisions regarding surface coal mining 
and reclamation operations on Federal 
lands within their jurisdiction. Federal 
land management agencies are 
responsible, under revised § 740.4(e), for 
determining post-mining land uses 
(revised § 740.4(e)(1)), ensuring 
protection of non-mineral resources 
{revised § 740.4(e)(2)), and imposing 
appropriate conditions on surface coal 
mining and reclamation operations on 
lands under their jurisdiction (revised 
§ 740.4(e)(3)). In accordance with the 
comment discussed above under 
§ 740.4(c)(4), where lands containing 
leased Federal coal are under the 
jurisdiction of an agency other than the 
Department, that agency must also 
concur in the terms of the mining plan 
approval. 

One commenter expressed concern 
that BLM might not have the same 
responsibilities under § 740.4(f) that 
other Federal land management 
agencies have in view of the separate 
treatment of BLM under § 740.4(e). 

Revised § 740.4(e) lists those BLM 
responsibilities that other Federal land 
management agencies do not share, 
while revised § 740.4(f) lists those 
responsibilities shared by all Federal 
land management agencies, including 
BLM. 


Section 740.5 Definitions. 


As proposed, revised § 740.5 deletes 
several terms defined in previous 30 
CFR 740.5. The definition of the term 
“authorized State regulatory authority” 
has been deleted because the term is not 
used in revised Subchapter D. The term 
has been replaced by “regulatory 
authority,” which means both OSM 
acting prior to approval of a cooperative 
agreement and the State regulatory 
authority acting afterwards. 

One commenter stated that OSM 
should not delete the term “State 
regulatory authority” because States 
with approved cooperative agreements 
can never be the sole regulatory 
authority on Federal lands. 

OSM has rejected this comment and is 
deleting the term “State regulatory 
authority,” as proposed. This change is 
consistent with the other changes in 
these regulations to allow States with 
cooperative agreements to assume full 
responsibility for administering 
delegable requirements of the Act on 
Federal lands in accordance with 
section 523(c) of the Act. 

Definition of the term “mining 
supervisor” has been deleted, as 
proposed, because the term is not used 
in revised Subchapter D. “Authorized 
officer” has been redefined to refer to 
any person authorized to take official: 
action on behalf of a Federal agency 
having responsibility relating to Federal 
lands. “Cooperative agreement” has 
been defined as a cooperative 
agreement approved in accordance with 
section 523(c) of the Act and 30 CFR 
Part 745. 

The term “surface managing agency” 
has been replaced by the term “Federal 
land management agency” to clarify that 
“Federal land management agency” 
applies specifically to the agency having 
jurisdiction over the surface of the 
Federal lands in question. 

One commenter stated that the phrase 
“surface of” should be deleted from the 
definition of “Federal land management 
agency” since in many cases TVA holds 
only a mineral interest in its coal lands. 

OSM has rejected this comment and is 
adopting the definition of “Federal land 
management agency” as proposed. 
While OSM recognizes that the 
definition of “Federal land management 
agency” has the effect of excluding 
circumstances where TVA holds only a 
mineral interest in its coal lands, the 
proposed definition will suffice, since 
the regulations which utilize the term 
are only concerned with the activities of 
the agency with jurisdiction over the 
surface of such lands. 

Consistent with the revised structure 
of Subchapter D, the definitions of 
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“Federal lease bond” and “Federal 
lessee protection bond” have been 
moved from previous § 742.5 to revised 
§ 740.5. Thus, all definitions for 
Subchapter D appear in revised § 740.5. 
The definition of “Federal lease bond” 
has been revised to be consistent with 
the regulations of the Bureau of Land 
Management at 43 CFR Part 3400. 

‘Leased Federal coal” has been 
defined as coal leased pursuant to 43 
CFR Part 3400, except for mineral 
interests in coal on Indian lands. 
Definition of this term is necessary 
because the responsibilities of different 
Federal agencies and the applicability of 
such laws as the Mineral Leasing Act 
are dependent upon whether or not 
leased Federal coal is involved. 

As proposed, the definition of ‘mining 
plan” has been revised to mean the plan 
for mining leased Federal coal required 
by the Mineral Leasing Act. The reasons 
for the revised definition of “mining 
plan” are discussed above under 
“Permit Application and Mining Plan 
Review and Approval.” 

The proposed definition of 
“performance bond” has been deleted 
from § 740.5 because the term is already 
defined at 30 CFR Part 701.5. 

The new term “permit application 
package” is treated above in the 
discussion of “Permit Application and 
Mining Plan Review and Approval.” It 
refers to the application materials 
submitted by a person desiring to mine 
on Federal lands and includes, among 
other things, the permit application 
required under SMCRA and, where 
Federal coal is under lease, the resource 
recovery and protection plan (RRPP) 
required under the Mineral Leasing Act. 

One commenter stated that SMCRA 
permit applications and MLA RRPP’s 
should not be combined into “permit 
application packages.” The commenter 
believes that the separate functions 
under SMCRA, and under the MLA, 
must be clear and concise, which is not 
possible if the requirements of the two 
acts are combined. 

OSM disagrees with the commenter 
for the reasons discussed above under 
“Permit Application and Mining Plan 
Review and Approval.” Further, by 
combining the requirements of the 
permit application under SMCRA and 
the RRPP in one permit application 
package, conflicting or duplicative 
submittals can be eliminated and 
approval of the mining plan can be 
coordinated among the Federal agencies 
involved. 

As proposed, the term “regulatory 
authority” has been defined as OSM 
when OSM is administering Subchapter 
D (as will be the case where there is no 
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cooperative agreement) and as the State 
regulatory authority when the State is 
administering the requirements of its 
program on Federal lands under a 
cooperative agreement. 

As proposed, the term “TVA-owned 
land” has been defined as land owned 
by the United States and entrusted to.or 
managed by the Tennessee Valley 
Authority. 

Other terms used in the rules have 
meanings as set forth in 30 CFR Part 211. 
These include “exploration,” 
“exploration plan,” “maximum 
economic recovery,” “method of 
operation,” “mine” and “resource 
recovery and protection plan.” 


Section 740.10 Information collection. 


Revised § 740.10 corresponds to the 
“Note” at the beginning of previous 30 
CFR Part 741 with respect to permits 
and the “Note” at the beginning of 30 
CFR Part 742 with respect to bonds; it 
identifies the OMB approval numbers 
for the relevant information collection 
requirements of those Paris. OSM has 
deleted these notes and is codifying 
OMB's revised approval of the relevant 
information collection requirements of 
previous Parts 741 and 742 in revised 
§ 740.10. 


Section 740.11 Applicability. 


OSM is adopting, as proposed, 

§ 740.11, which describes when 
Subchapter D and a regulatory program 
will be applicable to surface coal mining 
and reclamation operations on Federal 
lands within a State. 

Section 740.11(a) provides that upon 
approval of a regulatory program for a 
State, Subchapter D and that regulatory 
program will become applicable to (1) 
coal exploration operations on Federal 
lands not subject to 30 CFR Part 211; (2) 
surface coal mining and reclamation 
operations on lands containing leased 
Federal coal; and (3) surface coal mining 
and reclamation operations on lands 
where either the coal to be mined or the 
surface is owned by the United States, 
except as specified in Subchapter D. 
This clarifies an ambiguity in the 
previous regulations pertaining to the 
location of surface facilities on private- 
or State-owned surface that might 
overlie Federal minerals, but where 
there is no Federal coal mining 
contemplated. OSM believes that, 
because of the interaction of the State 
primacy provision, section 503 of the 
Act, with section 523 of the Act, the 
Federal lands prograin can be 
interpreted to exclude State- or 
privately-owned surface overlying 
Federally-owned coal where the 
operation will not involve mining the 
Federally-owned coal and where there 


will be no disturbance of the Federally- 
owned estate. This secondary impact to 
the Federal interest will be so slight that 
OSM does not believe that Congress 
intended that the provisions of the 
Federal lands program should be 
imposed in addition to the requirements 
of the applicable Federal or State 
regulatory program. 

OSM had proposed to make the 
Federal lands program applicable to 
surface coal mining and reclamation 
operations on lands “where either the 
surface or mineral interests owned by 
the United States will be directly 
affected by such operations * * *” 
Severai commenters addressed the use 
of the term “‘directly affected” in 
proposed § 740.11(a). One commenter 
stated that it should be qualified by the 
phrase “in a manner requiring 
reclamation” to preclude minimum 
effects like blowing dirt from triggering 
applicability. 

Another commenter stated that 
“directly affected” should be clarified to 
mean either actual mining or exploration 
of Federally-owned coal or action that 
would incidentally preclude the coal 
from being mined in the future. This 
commenter noted that since SMCRA is 
not concerned with the leasing of the 
right or removal of the coal itself, GSM 
does not have jurisdiction over mining 
operations on lands containing unleased 
Federal coal. 

A third commenter stated that the 
phrase “directly affected” should be 
clarified so that the State's delegated 
responsibilities regarding coal 
exploration activities will not be 
confused with other delegated 
requirements pertaining to surface coal 
mining and reclamation obligations. 

A fourth commenter stated that more 
clarity is needed as to what a Federal 
mineral “interest” and “directly 
affected” mean. This commenter noted 
that if a Federal mineral interest 
pertains to leased coal only, then that 
should be stated. 

A fifth commenter noted that OSM 
should not restrict the Act's 
requirements to surface coal mining and 
reclamation operations on lands “where 
either the surface or mineral interests 
owned by the United States will be 
directly affected by such operations.” 
The commenter asserted that there is no 
statutory basis for this since such 
surface activities would be “incidental” 
to the underlying Federal coal and, 
therefore, within the definition in 
section 701(28)(B) of “surface coal 
mining” which includes “areas upon 
which are sited structures, facilities, or 
other property or materials on the 
surface, resulting from or incident to 
such activities.” The commenter also 
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asserted that the non-applicability of the 
Mineral Leasing Act to private coal 
underlying Federal lands is no reason to 
restrict SMCRA to lands which are 
“directly affected” by such operations. 

Several commenters stated that OSM 
should clarify that in the case of 
intermingled Federal and non-Federal 
coal covered by the same mining permit, 
the prohibition on mining before the 
Secretary's approval applies only to the 
Federal coal. 

OSM has reviewed these comments 
and has decided to continue to 
recognize a limitation on the 
applicability of the Federal lands 
program where the effect on a Federal 
interest will be minimal. The final rules, 
however, have been revised based upon 
the comments indicating confusion with 
respect to the use of the phrase “directly 
affected.” Under the final rules, this 
phrase has not been adopted and the 
rules have been clarified to indicate that 
Subchapter D applies to surface coal 
mining and reclamation operations on 
lands containing leased Federal coal 
and lands where either the coal to be 
mined or the surface is owned by the 
United States. 

OSM has, as proposed, revised 
§ 740.11{b), which provides that, where 
OSM is administering Subchapter D and 
applying a State program prior to 
approval of a cooperative agreement for 
the State, references in the State 
program to the State or to officials of the 
State (with respect to functions of the 
State regulatory authority will be 
construed as references to OSM in order 
that OSM can effectively administer 
State program requirements. 

Section 740.11{c) provides that where 
the Secretary and the State have entered 
into a cooperative agreement, the 
cooperative agreement will delineate the 
responsibilities of the Secretary and the 
State with respect to administration of 
the regulatory program and Subchapter 
D. For example, where the Secretary has 
entered into a cooperative agreement 
with a State, the State regulatory 
authority will assume the primary role 
for the review and processing of permit 
applications on Federal lands, subject to 
the terms of the cooperative agreement. 
The cooperative agreement, in addition 
to providing for State processing of 
permit applications on Federal lands, 
will specify how the responsibility for 
administration of the additional 
requirements of this Subchapter for a 
permit application package will be 
divided beween OSM and the State 
regulatory authority. Although some of 
the additional requirements are non- 
delegable, it is possible for the State to 
perform much of the basic research and 
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analysis required for the Department to 
determine compliance with such 
requirements. 

Section 740.11(d) reserves to the 
Secretary and other Federal agencies 
the right to condition actions affecting 
Federal lands within their jurisdictions 
in accordance with section 702(b) of 
SMCRA. For example, a decision 
regarding surface coal mining and 
reclamation operations may be subject 
to: (1) Conditions on mining that may 
have resulted from the review of Federal 
areas for unsuitability for mining under 
Subchapter F of this Chapter; (2) terms 
and conditions or special stipulations of 
a lease issued pursuant to the Mineral 
Leasing Act; and (3) any land use plans 
or other requirements of the Federal 
land management agency with respect 
to the surface estate. 

Revised § 740.11(e) provides that 
Subchapter D does not apply to surface 
coal mining and reclamation operations 
within a State prior to promulgation of a 
permanent regulatory program for that 
State. Prior to such approval, the 
SMCRA requirements incorporated in 30 
CFR Part 211 and 30 CFR Chapter VII, 
Subchapter B will apply to surface coal 
mining and reclamation operations on 
Federal lands within the State. The 
Department has promulgated regulations 
to delete these requirements from 30 
CFR Part 211, but only after final 
promulgation and implementation of 
revised Subchapter D. See 47 FR 33154 
(July 30, 1982). 

One commenter stated that the 
Federal lands program applies to States 
with Federal lands within their 
boundaries regardless of whether or not 
a State has achieved primacy to 
administer the Act. The commenter also 
stated that the requirements of 30 CFR 
Part 211 are no substitute for those of 
OSM's interim program on Federal lands 
prior the State obtaining primacy. For 
those reasons the commenter was 
opposed to § 740.11(e). 

This comment is based on a 
misconception of how the Secretary has 
implemented the interim program on 
Federal lands. The interim program 
performance standards apply on Federal 
lands (30 CFR 710.11(c)) and, with 
respect to lands containing leased 
Federal coal, were incorporated into 30 
CFR Part 211 (43 FR 37181 (August 22, 
1978)). These requirements have been 
applicable in States without State 
programs and will remain so until 
Subchapter D becomes effective, at 
which time the permanent program 
standards take effect. See 44 FR 77440 
(December 31, 1979); 47 FR 33154 (July 
30, 1982). Thus, for example, only the 
interim program performance standards 
(and not 30 CFR 211) are applicable to 


surface coal mining operations on 
Federal lands without leased Federal 
coal in a State prior to the approval of a 
regulatory program. Final section in 30 
CFR Part 211 and 30 CFR Chapter VII, 
Subchapter B will apply to surface coal 
mining and reclamation operations on 
Federal lands within the State. The 
Department has promulgated regulations 
to delete these requirements from 30 
CFR Part 211, but only after final 
promulgation and implementation of 
revised Subchapter D. See 47 FR 33154 
(July 30, 1982). 

One commenter stated that the 
Federal lands program applies to States 
with Federal lands within their 
boundaries regardless of whether or not 
a State has achieved primacy to 
administer the Act. The commenter also 
stated that the requirements of 30 CFR 
Part 211 are no substitute for those of 
OSM'’s initial regulatory program on 
Federal lands prior the State obtaining 
primacy. For those reasons the 
commenter was opposed to § 740.11(e). 

This comment is based on a 
misconception of how the Secretary has 
implemented the initial regulatory 
program on Federal lands. The initial 
regulatory program performance 


’ standards apply on Federal lands (30 


CFR 710.11(c)) and, with respect to lands 
containing leased Federal coal, were 
incorporated into 30 CFR Part 211 (43 FR 
37181 (August 22, 1978)). These 
requirements have been applicable in 
States without State programs and will 
remain so until Subchapter D becomes 
effective, at which time the permanent 
program standards take effect. See 44 
FR 77440 (December 31, 1979); 47 FR 
33154 (July 30, 1982). Thus, for example, 
only the initial regulatory program 
performance standards (and not 30 CFR 
211) are applicable to surface coal 
mining operations on Federal lands 
without leased Federal coal in a State 
prior to the approval of a regulatory 
program. Final § 740.11(e) makes clear 
that the permanent Federal lands 
program becomes applicable when a 
regulatory program is implemented in a 
State. Thus, for example, when the State 
achieves primacy, the permanent 
Federal lands program, 30 CFR Chapter 
VII, Subchapter D, becomes applicable 
to Federal lands within a State. 

OSM is adopting a new § 740.11(f) 
which provides that, where coal 
exploration or surface coal mining and 
reclamation operations within a State 
are only on Federal lands and where no 
State or Federal program has been 
approved for the State, this subchapter 
shall apply in that State upon the 
effective date of these regulations. The 
regulatory program triggering the 
applicability of subchapter D, in this 
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case, is the permanent program 
requirements of subchapters A, F, G, J, 
K, L, M, and P of Chapter VII. See the 
revised definition of “regulatory 
program” under revised § 700.5. Thus, 
new § 740.11(f) ensures that the 
permanent program requirements of 
SMCRA apply on Federal lands in 
States that do not have approved State 
or Federal programs implementing these 
requirements. 


Section 740.13 Permits. 


OSM is adopting revised § 740.13 
which retains and consolidates those 
requirements of previous Part 741 that 
are unique to Federal lands and will not 
be included in a regulatory program. 
Those portions of previous Part 741 that 
have counterparts in the applicable 
regulatory program have not been 
repeated in revised Subchapter D. 
Persons concerned with the 
requirements for a permit to conduct 
surface coal mining and reclamation 
operations on Federal of the state 
regulatory program” in order to mitigate 
any adverse impacts on adjacent 
Federal lands. 

OSM believes that adequate 
protection of any affected Federal 
resource will be ensured by applying the 
performance standards of the same 
regulatory program to both Federal! and 
non-Federal lands. Any impacts on the 
Federal resource that cannot be satisfied 
by the State program are subject to the 
additional requirements of Subchapter 
D. Thus, this comment was rejected. 

OSM is adopting revised 
§ 740.13(a)(1), as proposed. This section 
provides that no person shall conduct 
surface coal mining and reclamation 
operations on Federal lands unless that 
person has first obtained a permit issued 
pursuant to the regulatory program. 
Thus, operators proposing to conduct 
surface coal mining and reclamation 
operations on Federal lands must 
comply with the permitting and approval 
requirements of both the applicable 
regulatory program and Part 740. The 
requirements of Part 740 supplement the 
regulatory program by specifying those 
additional requirements that are unique 
to Federal lands and outside of the 
scope of the regulatory program. 

OSM is adopting revised 
§ 740.13(a)(2), as proposed. It retains, 
with minor revisions, the requirements 
of previous § 741.11(d), which provided 
that the permittee shall conduct 
operations in accordance with all 
requirements of the permit and lease or 
license, Subchapter D and all other 
applicable State and Federal laws. 

Previous § 741.11(c) provided for 
surface coal mining and reclamation 
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operations on Federal lands to continue 
past the eight-month period established 
by previous § 741.11(a) where the 
operations are being conducted under a 
mining plan approved by the Secretary 
in accordance with the Act and 30 CFR 
Part 211. With revisions, this section has 
been retained as revised § 740.13(a)(3), 
although the cross-reference to previous 
§ 741.11(a) has been changed to ‘‘the 
applicable regulatory program.” The 
permitting requirements of the 
applicable regulatory program will 
implement the requirement of section 
506(a) of the Act that unpermitted 
surface coal mining operations not 
continue beyond eight months after the 
approval of a State or Federal program. 
It should be noted that the eight-month 
deadline for submission of a permit 
application as it applies to ongoing 
operations that were required to have a 
previously approved 30 CFR 211 mining 
plan is limited to lands containing 
leased Federal coal. Section 740.13(a) 
has been revised to reflect the limited 
applicability of 30 CFR Part 211. On 
Federal lands where only the surface is 
Federally-owned, the applicable 
regulatory program will govern the 
timing of submission of permit 
applications for ongoing operations. 

One commenter opposed the deletion 
of previous § 741.12 because its removal 
is premised upon the agency 
successfully delegating to the States 
with approved cooperative agreements 
the Secretary’s authority to issue 
permits. 

OSM has declined to accept this 
comment. Deletion of previous §741.12 is 
consistent with other changes in 
Subchapter D to separate the SMCRA 
permit requirement from the MLA 
mining plan requirement. See above 
discussion of “Permit Application and 
Mining Plan Review and Approval.” 


Section 740.13(b) Permit application 
package. 


Previous § 741.13, which corresponds 
to revised § 740.13(b), has been revised 
by adding the word “package” to the 
title. This clarifies that the material 
submitted by an operator proposing to 
conduct surface coal mining and 
reclamation operations on Federal lands 
includes, in addition to the 
documentation required for a SMCRA 
permit submitted pursuant to the 
applicable regulatory program, the 
documentation and information 
necessary to determine compliance with 
all other requirements for mining on 
Federal lands. 

As proposed, previous §741.13(a) has 
been redesignated as § 740.13(b)(1) and 
revised to provide that permit fees on 
Federal lands will be determined in 


accordance with the permit fee criteria 
of the applicable regulatory program. 

One commenter suggested that 
previous § 740.13(b)(1) should reflect 
circumstances where permit revisions 
~ renewals may not require a filing 

ee. 

OSM has declined to accept this 
comment because revised § 740.13(b)(1) 
clearly makes the permit fee structure of 
the appropriate regulatory program 
applicable. Whether or not a fee will be 
required for permit r@visions and 
renewals will depend on the provisions 
of the applicable regulatory program, 
provisions which may vary among 
regulatory programs. If the applicable 
State program is silent on the collection 
of such fees, however, then none will be 
required for Federal lands in that State. 

One commenter stated that proposed 
§ 740.13(b)(1) should provide flexibility 
to establish permit fees on Federal lands 
which differ from those imposed on non- 
Federal lands in the same State, since 
often there can be additional 
administrative responsibilities on 
Fcderal lands. 

OSM considered several alternatives 
for establishing the fee schedule, 
including setting higher fees for 
administrative responsibilities on 
Federal 'ands that may be in addition to 
those required on non-Federal lands. 
OSM has decided against higher fees for 
permit applications on Federal lands 
because it prefers not to deviate from 
the applicable regulatory program 
except where there are compelling 
reasons for doing so. 

As proposed, revised § 740.13(b)(2) 
incorporates and continues the 
requirement.of previous § 741.13(b) that 
the applicant file at least seven copies of 
the complete permit application package 
with the regulatory authority. 

One commenter suggested that 
revised § 740.13(b)(2) should allow 
flexibility on the number of permit 
application copies required, since seven 
may be too many for some regulatory 
authorities and too few for others. 

OSM has accepted this comment and 
has modified § 740.13(b)(2) to allow for 
variations in the number of copies of 
permit application packages that will be 
required where there is a cooperative 
agreement and the State is the 
regulatory authority. In that instance, 
the cooperative agreement will specify 
the required number of copies. However, 
where OSM is the regulatory authority, 
it will continue to require seven copies 
because that number is needed for 
distribution to reviewers. 

Revised § 740.13(b)(3)(i) and (ii) 
requires that the permit application 
package include (1) the information 
required for a permit application under 
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the applicable regulatory program, and 
(2) the resource recovery and protection 
plan required under 30 CFR Part 211. 
Providing that the permit application 
package include the permit application 
required by the applicable regulatory 
program is consistent with the intent of 
Subchapter D to apply the substantive 
and procedural requirements of the 
applicable regulatory program on 
Federal lands. The resource recovery 
and protection plan will be included in 
the permit application package, where 
necessary, for reasons discussed earlier 
under “Permit Application and Mining 
Plan Review and Approval.” 

Section 740.13(b)(3)(ii) has been 
revised in the final rule to clarify that a 
resource recovery and protection plan is 
required only for lands containing 
leased Federal coal, not for all Federal 
lands. 

OSM is adopting a new 
§ 740.13(b)(3)(iii) that requires the permit 
application package to include the 
supplementary information that was 
proposed to be required by proposed 
§ 746.12. Proposed § 746.12 listed 
supplementary information that would 
assist the regulatory authority in 
determining compliance with Federal 
laws and regulations other than 
SMCRA, and executive orders as they 
relate to surface coal mining and 
reclamation operations on lands subject 
to Subchapter D. Revised 
§ 740.13(b)(3)(iii) simplifies the structure 
of the regulations by including all 
supplementary information 
requirements for the permit application 
package in one section. 

While OSM expects that most of the 
information needed to determine 
compliance with Federal laws, 
regulations and orders other than the 
Act will be included in the SMCRA 
permit application, those items listed 
under new § 740.13(b)(3){iii) would be 
unlikely to be included otherwise. For 
example, the reference under revised 
§ 740.13(b)(3)(iii)(D) to a plan to 
evaluate properties listed or eligible for 
listing on the National Register of 
Historic Places indicates OSM’s 
emphasis on the need to preserve 
worthwhile cultural and historical 
information, in accordance with the 
National Historic Preservation Act, and 
to proceed with identification and 
evaluation in an efficient and timely 
fashion. The Advisory Council on 
Historic Preservation has supported 
OSM in this approach to cultural 
resource management. 

One commenter suggested that 
proposed § 746.12 (revised 
§ 740.13(b)(3)(iii)) should state that the 
information is required before mining 





plan approval, and that this section is 
advisory as to including the listed 
material in the initial permit application 
package. 

OSM disagrees with the commenter 
because the information required under 
revised § 740.13(b)(3){iii) is important to 
the timely review and approval of both 
the permit where OSM is the regulatory 
authority and, as applicable, the mining 
plan. It will facilitate compliance with 
Federal laws and regulations other than 
SMCRA and the SMCRA permit 
application and thereby minimize the 
burden on the operator. 

One commenter suggested that OSM 
should clarify that, in the case of 
intermingled Federal and non-Federal 
lands, the information showing 
compliance with NEPA provisions 
would be required only as it pertained to 
Federal lands, since Secretaria! 
approval of the mining plan is necessary 
for the Federal lands only. 

OSM agrees that mining plan approval 
applies only to Federal lands. In some 
areas the required analysis can be 
limited to the Federal lands involved. In 
other cases, such as the evaluation of 
hydrologic impacts, the analysis could 
extend beyond the Federal lands 
boundaries. Thus, while the required 
information must be sufficient to allow 
OSM to fully analyze the environmental 
effects of mining on Federal lands, it 
will also be necessary in some instances 
to consider the related non-Federal 
lands. 

One commenter stated that proposed 
§ 746.12(a}(6) should be removed, 
because establishing a relationship 
between the cumulative hydrologic 
impact assessment requirements of 
section 507{b)(11) of SMCRA and the 
Federal Water Pollution Contro! Act 
(FWPCA) is in error. 

Proposed § 746.12(a){6) was not 
intended to establish a relationship 
between section 507{b)(i1) of SMCRA 
and the FWPCA as suggested by the 
commenter; however, OSM has not 
included proposed § 746.12{a)}(6) in the 
final rule because it was somewhat 
confusing. Further, this information is 
unnecessary, since the FWPCA 
requirements for hydrologic protection, 
including compliance with water quality 
standards and effluent limitations, are 
fully covered by the regulatory program 
under SMCRA. 

Two commenters stated that proposed 
§ 746.12 (revised § 740.13({b)(3)(iii)) 
should be written to indicate clearly the 
necessary data elements to be included 
as part of the permit application 
package. Otherwise, delays in the mine 
plan approval process will result 
because of differences of opinion as to 


what is “necessary” supplemental 
information. 

OSM agrees with the commenter and 
has provided specific language 
concerning the information required by 
this section. Revised 
§ 740.13({b)(3)(iii)(A) requires a 
description of the affected area of the 
proposed surface coal mining and 
reclamation operations with respect to 
(1) increases in employment, population 
and revenues to public and private 
entities, and (2) the ability cf public and 
private entities to provide goods and 
services necessary to support surface 
coal mining and reclamation operations. 
This requirement parallels proposed 
§ 746.12(a)(i)}(i) and will assist in 
preparation of documentation in 
compliance with the Nationa! 
Environmenial Policy Act. 

Revised § 740.13(b)(3){iii)(B) requires 
an evaluation of impacts to scenic and 
aesthetic resources including noise on 
the surrounding area due to the 
proposed surface coal mining and 
reclamation cperation. This requirement 
parallels proposed § 746.12(a)(1){iii) and 
will also be used to assist in preparation 
of documentation in compliance with 
NEPA. 

Revised § 740.13(b)(3)(iii}(C) requires 
a statement, including maps and 
ownership data, as appropriate, of any 
cultural or historical site listed on the 
National Register of Historic Places 
within the affected area of the proposed 
surface coal mining and reclamation 
operation. Additionally, 

§ 740.13(d)(3)(iii}(D) requires a statement 
of the classes of properties of potential 
significance within the disturbed area, 
and a plan for the identification and 
treatment, in accordance with 36 CFR 
Part 800, of properties significant and 
listed or eligible for listing on the 
National Register of Historic Places 
within the disturbed area of the 
proposed surface coal mining and 
reclamation operation. This information 
will assist in insuring compliance with 
the National Historical Preservation Act 
of 1976, the Archeological Resources 
Protection Act of 1977 and other related 
requirements pertaining to cultural and 
historic resources. These requirements 
roughly parallel proposed § 746.12(a) (2) 
and (3) as revised based upon 
discussions with the Advisory Council 
on Historic Preservation. 

Revised § 740.13(b)(3)(iii)(E) requires 
a description of the probable changes in 
air quality resulting from the mining 
operation and any necessary measures 
to comply with the prevention of 
significant detericration limitations, 
State implementation plans for air 
quality protection and any other State or 
Federal Laws. These requirements 
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parallel requirements of proposed 

§ 746.12(a)(5) and will provide 
information to determine compliance 
with the Clean Air Act. 

Revised § 740.13(b)(3)(iii)(F), (G), and 
(H) require information pertaining to fish 
and wildlife resources to assist in 
evaluating compliance with the Fish and 
Wildlife Act of 1958, the Endangered 
Species Act, the Fish and Wildlife 
Coordination Act, and other related 
requirements. These sections require {1) 
a description of the location, acreage, 
and condition of important habitats of 
selected indicator species located within 
the affected area of the proposed 
surface coal mining and reclamation 
operation, (2) a description of active and 
inactive nests and prey areas of any 
bald or golden eagles located within the 
affected areas of the proposed surface 
coal mining and reclamation operations, 
and (3) a description of all threatened 
and endangered species and their 
critical habitats located within the 
affected area of the proposed surface 
coal mining and reclamation operations. 
Similar requirements relating to fish and 
wildlife were included in proposed 
§ 746.12(a)(4) 

OSM has deleted previous 
§ 741.13(c)(1) and (2), as proposed. This 
section, which described the required 
contents of a permit application, is 
unnecessary in the final rules because 
equivalent provisions will be contained 
in the applicable regulatory program. 

OSM has adopted the proposed 
redesignation of previous § 741.13{c){3), 
concerning Federal lessee protection, as 
revised § 740.13(b)(4) and added 
language to clarify that it does not apply 
to TVA-owned lands. See section 701(4) 
of the Act. 

Previous § 741.14, which addressed 
permitting requirements for special 
operations, has been removed, as 
proposed, because similar requirements 
wil! be included in each regulatory 
program. 

Previous §§ 741.15(a), (b)(1), (b)(3) and 
(b)(4) have been removed, as proposed, 
because similar requirements will be 
included in each regulatory program. 


Section 740.13{c) Permit review and 
processing. 


OSM has adopted revised § 740.13(c), 
essentially as proposed; it provides that 
the permit processing requirements of 
the applicable regulatory program will 
be used to process permits on Federal 
lands, subject to the additional 
requirements specified under revised 
§§ 740.13(c)(1) through 740.13(c)(9). 

OSM has adopted, as proposed, 
revised § 740.13{c)(1), “Permit terms and 
conditions,” which provides that any 
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applicable requirements of other Federal 
laws and regulations, including the 
Mineral Leasing Act, must be reflected 
in the terms and conditions for permits. 
This section continues the requirement 
of previous § 741.15(b)(2) that no 
extension of a permit term may be 
granted if the effect of that extension 
would be to extend the term of a Federal 
coal lease beyond the period allowed for 
diligent development under that lease 
and section 7 of the Mineral Leasing 
Act. 

One commenter asked OSM to clarify 
whether it is the State’s responsibility to 
incorporate the terms of the lease and 
other requirements of the MLA and 
other Federal laws in the SMCRA permit 
and, if so, who would enforce such 
terms and requirements. 

While States with cooperative 
agreements may independently review 
and approve permit applications on 
Federal lands, these regulations prohibit 
the commencement of operations that 
are subject to mining plan approval until 
the Secretary has approved such plan. In 
order to ensure compliance with non- 
SMCRA matters (e.g., MLA, NEPA, lease 
terms and stipulations, etc.), the 
Secretary may impose additional 
requirements for mining in his approval 
of the mining plan. OSM will rely on the 
States with cooperative agreements to 
assist in enforcing these additional 
requirements as part of the State’s 
inspection and enforcement program. 
Each cooperative agreement will detail 
how these responsibilities will be 
handled since the precise roles of OSM 
and the States will vary from State-to- 
State. 

Previous § 741.16, which required 
permits to reflect local and regional 
conditions, has been removed, as 
proposed, since its purpose will be 
accomplished by incorporation of State 
and Federal programs into the Federal 
lands program. Each State or Federal 
program is mandated by the Act to take 
regional and local conditions into 
account. 

Revised § 740.13(c}(2), “Criteria for 
permit approval of denial,” corresponds 
to previous § 741.17. As proposed, the 
introductory paragraph of previous 
§ 741.17 (which required that the 
Director make the written findings 
required by 30 CFR Part 786 regarding 
permit applications) and all of previous 
§ 741.17(b) (which required that the 
applicant satisfy all applicable 
requirements for approval of permits 
under 30 CFR Part 786) have been 
removed because similar provisions will 
have been included in the applicable 
regulatory program. 

One commenter suggested that 
proposed § 740.13(c)(2) and (7) allow the 


regulatory authority to approve a permit 
application if it is in accordance with 
the requirements of the applicable 
regulatory program (rather than the 
requirements of Part 740) and process 
the approval within the time frames of 
that program. 

OSM disagrees with the commenter 
because Parts 740-746 impose some 
requirements on the regulatory authority 
in addition to those of the applicable 
regulatory program. For example, where 
OSM is the regulatory authority, under 
revised § 740.13(c)(1), the SMCRA 
permit terms and conditions must reflect 
requirements of other Federal laws and 
regulations as they apply to the lands in 
question. Another example is the 
required consultation with Federal land 
management agencies, which may affect 
decisions on permits. The precise 
requirements where a State is the 
regulatory authority will be addressed in 
the applicable cooperative agreements. 
Thus, this section has been revised to 
indicate that either the requirements of 
Part 740 or the cooperative agreement 
will apply to permit approval or denial. 

With regard to the second point made 
by the commenter, it will not always be 
possible to approve a permit within the 
time frames in the State programs due to 
the additional requirements of 
Subchapter D. However, OSM believes 
that any such delays will be minimal. 

As proposed, previous § 741.17(a) has 
been removed because Subchapter D 
does not require that the Secretary 
approve the mining plan prior to 
approval of the permit application. 

One commenter stated that previous 
§ 741.17(a) should not be deleted 
because, “even though actual 
commencement of mining on Federal 
lands would not be allowed until the 
Secretary has approved the mining plan, 
this change would allow the State 
regulatory authority to get out ahead of 
the Secretary and would prevent the 
Secretary from making a meaningful 
determination of the consistency of the 
proposed mining activity, as described 
in the permit application, with the plan 
of operation for the life of the mine.” 

OSM has rejected this comment ard 
has deleted previous § 741.17(a), as 
proposed. As discussed above, under 
“Permit Application and Mining Plan 
Review and Approval,” the Secretary is 
confident that he will be able to ensure 
consistency between the approved 
mining plan and the permit under the 
revised Federal lands program. 

As proposed, previous § 741.17(c), 
which required the Director and the 
State regulatory authority to concur in 
permit approval where there is a State- 
Federal cooperative agreement, has 
been removed. 
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One commenter opposed the deletion 
of previous § 741.17(c), noting that OSM 
has not explained the basis for this 
deletion and that such deletion (insofar 
as it severed permit approval from 
mining plan approval) was inconsistent 
with section 523 of the Act. 

While OSM did not include a lengthy 
explanation of the proposed deletion of 
previous § 741.17(c), this change was 
proposed because of, and clearly is 
consistent with, the overall revisions to 
Subchapter D in allowing States with 
cooperative agreements an independent 
role in the approval of SMCRA permit 
applications on Federal lands. 

OSM has, as proposed, revised 
previous § 741.17(d) and redesignated it 
§ 740.13(c)(2). Revised § 740.13(c)(2) 
provides that SMCRA permit 
applications for mining on Federal lands 
may not be approved unless they are in 
accordance with the requirements of the 
applicable regulatory program and 
revised Part 740 or a cooperative 
agreement, as applicable. Previous 
§ 741.17(d) had required permit 
applicants to comply with, among other 
things, the Mineral Leasing Act. The 
effect of the revision is to ensure 
continued compliance with all Federal 
laws and regulations applicable to 
permit applications, but to separate 
permit approval from mining plan 
approval, since the latter is a 
requirement of the Mineral Leasing Act. 

OSM is adopting, as proposed, revised 
§ 740.13(c)(3), “Public participation in 
permit review process,” which 
corresponds to previous § 741.18. 
Revised § 740.13(c)(3) provides that the 
matters already covered by public 
hearings held under the MLA need not 
be readdressed in SMCRA permit 
hearings, and may be made a part of the 
record of hearings held on the permit 
application. The reference to the public 
participation provisions in 30 CFR 786.11 
through 786.15 has been removed since 
the public participation requirements of 
the applicable regulatory program will 
apply. 

Two commenters opposed reliance on 
the public participation requirements of 
approved State regulatory programs 
because any appeal of a decision on a 
permit application would be to the State 
authority where a cooperative 
agreement is in place. As a result, 
citizens would not retain rights that they 
now have to utilize the Federal appeal 
process. These commenters also believe 
that State review of the Federal aspects 
of the permitting decision would be 
inconsistent with section 523 of the Act. 
Thus, these commenters opposed the 
deletion of the cross-reference in 
previous section 741.18 to the public 
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participation provisions of 30 CFR 786.11 


because States with cooperative 
agreements will independently review 
permit applications on Federal lands in 
accordance with the requirements of 
their approved State programs. Since the 
approved State program will contain 
provisions for public participation, 
including appeal of decisions on the 
permit, OSM believes that the proper 
avenue for appeals should be through 
the State. Such appeals will be limited, 
however, to SMCRA matters and not to 

natters concerning non-delegable 
responsibilities of the Secretary, such as 
decisions relating to the Secretary's 
approval of the mining plan. Appeals of 
non-delegable decisions will be to the 
Federal administrative process. 

Proposed § 740.13(c)(4), “Availability 
of information,” would have retained the 
requirement of previous § 741.19{a){2) 
that information exempt from disclosure 
under the Freedom of Information Act (5 
U.S.C. 552(b)) shall be held in 
confidence by the Office in accordance 
with 43 CFR Part 2. The proposed 
provision has not been adopted previous 
§ 741.19 has been removed since similar 
requirements wil! be included in the 
applicable regulatory program. 

One commenter stated that previous 
§ 741.19, which required OSM and the 
State authority to make available for 
public inspection information in permit 
applications, should not be deleted since 
similar requirements in approved State 
programs cannot be imposed upon OSM. 

OSM has declined to accept this 
comment and has adopted the revision, 
as proposed. Contrary to the assertion of 
the commenter, OSM , as the regulatory 
authority in the absence of a 
cooperative agreement, will follow the 
substantive and procedural 
requirements of the applicable 
regulatory program, including those 
relating to the public availability of 
information in permit applications. See 
revised § 740.11{b). 

Revised § 740.13(c)}(4), “Permit review 
processing for operations on lands 
administered by a Federal land 
management agency,” retains, with 
minor revisions, the requirement of 
previous § 741.20 that a copy of ihe 
permit application package be 
transmitted to the Forest Service for 
review. The revision in the title makes 
revised § 740.13({c)}(4) applicable to all 
Federal land management agencies, not 
just the Forest Service. The language 
concerning the consent of the Forest 
Service to the approval of the permit 
application has been removed because 
revised § 740.13(c}(5) provides an 
adequate process for Federal land 


management agency permit review and 
consultation. 

One commenter stated that proposed 
§ 740.13{c)(5) violates section 7(c) of the 
Federal Coal Leasing Amendments Act 
by deleting the Forest Service's 
authority to consent to (not just simply 
review) permits. 

OSM disagrees with the commenter. 
Section 7{c) of the Federal Coal Leasing 
Amendments Act requires: {1) The 
Secretary's approval! of an operation 
and reclamation plan prior to an 
operator taking any action on a 
leasehold which might cause a 
significant disturbance and (2) the 
consent of eny other Federal agency 
having jurisdiction over the land 
involved. The Mineral Leasing Act and 
its subsequent amendments under the 
Federal Coal Leasing Amendments Act 


apply to the approval of mining plans for 


operations involving leased Federal 
coal, rather than to all SMCRA permits. 
Since revised § 740.13{c)(4) applies only 
to the SMCRA permit and since there 
are no consent requirements under 
SMCRA, OSM cannot require the 
consent of the Federal land management 
agency with respect to the SMCRA 
permit; consent of other Federal 
agencies with respect to the mining plan, 
however, is provided under revised 
section 746.13(d). 

However, OSM recognizes the right of 
Federal land management agencies to 
review and comment on permit 
applications and to have their comments 
included in the record of permit 
decisions with respect to operations on 
Federal lands within their jurisdiction. 
This is provided under section 702(b) of 
SMCRA, which states that— 

Nothing in this Act shall affect in any way 
the authority of the Secretary or the heads of 
other Federal agencies under other provisions 
of law to include in any lease, license, permit, 
contract, or other instrument such conditions 
as may be appropriate to regulate surface 
coal mining and reclamation operations on 
land under their jurisdiction. 

The right of Federal land management 
agencies to have their comments 
included in the record of permit 
decisions is provided for under revised 
§ 740.13(c}(5) as discussed below. 

Revised § 740.13(c)(5), “Consultation 
with other Federal agencies,” which 
corresponds with previous 
§ 741.21(a)(1), requires that decisions on 
permits for operations on Federal lands 
be made after consultation with the 
Federal land management agency or 
BLM, as applicable. As noted above, 
OSM has modified proposed 
§ 740.13(c)(6) to require the regulatory 
authority to include the comments of the 
Federal land management agency in the 
record of decisions regarding the permit 


application. The remainder of previous 
§ 741.21(a)(1) and (2), which concerned 
the review of permit applications, has 
been removed because similar 
requirements will be included in the 
applicable regulatory program. 

OSM is adopting, as proposed, revised 
§ 740.13{c)(6), “Permit processing 
schedule,” which revises previous 
§ 741.21(a)(3) by adopting the schedule 
for processing permit applications which 
is included in the applicable regulatory 
program. Revised § 740.13{c)(6) 
recognizes, however, that, with respect 
to permit applications for mining on 
Federal lands, it may not always be 
possible to meet the schedules of the 
applicable regulatory programs due to 
the numerous other Federal laws and 
regulations with which the Department 
must comply. Thus, this provision 
allows, where necessary, a reasonable 
extension of the schedule. 

As proposed, OSM is deleting 
previous § 741.21{a)(4), “Issuance of 
decision,” because similar requiremenis 
wiil be included in the regulatory 
program. 

Revised § 740.13{c}(7}, “Determination 
of operator compliance with the Act,” 
retains in full the requirements of 
previous § 741.21(b) that OSM determine 
whether the operator is in violation of 
laws and regulations pertaining to air or 
water environmental protection prior to 
issuance of a permit. OSM’s intent in 
proposing to retain this requirement was 
to ensure that OSM determinations 
made pursuant to this provision are 
subject to Federal, rather than State, 
administrative appeals. Final revised 
§ 740.13(c)(7) refers only to the Federal 
administrative review of such 
determinations, because the other 
requirements of previous § 741.21(b) 
must be included in the applicable 
regulatory program. 

Revised § 740.13(c)(8), 
“Administrative review of decisions on 
permit applications,” retains the 
requirements of previous § 741.21(a){5) 
that permit decisions by OSM on 
Federal lands be subject to Federal 
administrative appeals. 

Several commenters suggested that 
OSM clarify that the administrative 
review of decisions on permit 
applications under cooperative 
agreements will be subject to the State 
administrative review process. 

OSM agrees with these commenters’ 
suggestion and has added a sentence to 
revised § 740.13(c)}(8) stating that 
‘[wjhere the State is the regulatory 
authority under a cooperative 
agreement, the final decision on a permit 
application is subject to administrative 
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review as provided under the approved 
State program.” 

Revised § 740.13(c)(9), “Bonds and 
insurance required for issuance of 
permits,” continues, with minor 
revisions, the requirement of previous 
§ 741.22 that an applicant/permittee 
must file with the regulatory authority, a 
performance bond, proof of liability 
insurance and a Federal lessee 
protection bond. 

Previous § 741.23, ‘Renewal of 
permits,” provided for successive 
renewal of permits for areas within the 
boundaries of an approved permit, 
provided such renewals do not extend 
beyond the period allowed for diligent 
development under the Mineral Leasing 
Act. OSM has removed this section 
because provisions for renewal of 
permits will be included in the 
applicable regulatory program, while 
compliance with all of the requirements 
of the Mineral Leasing Act will be 
ensured elsewhere in these rules. See 
revised § 740.13(c)(1). 

One commenter stated that deletion of 
previous § 741.23 would be improper 
because it would make unenforceable 
the restriction against permit renewals 
encompassing land beyond previously 
permitted boundaries. The commenter 
stated that this restriction must be 
explicit in the Federal lands program, 
and that its enforcement cannot depend 
upon the good will of the States, 
particularly as the restriction affects 
Federal lands. 

OSM disagrees with the commenter. 
The Act and any applicable regulatory 
program require that extension to the 
area covered by a permit, except for 
incidental boundary changes, must be 
made by application for a new permit. 
See section 511(a)(3) of the Act. 

Previous § 741.24 (a) through (c), 
which concerned the review of approved 
permits and of permit revisions, have 
been removed as proposed, because 
counterpart provisions must be included 
in each regulatory program. 


Section 740.13(d) Review of permit 
revisions. 


OSM is adopting, as proposed, revised 
§ 740.13(d), “Review of permit 
revisions,” which revises previous 
§ 741.24(d) to provide that, where the 
State is the regulatory authority, it must 
inform OSM of each request for a permit 
revision with respect to operations on 
lands containing leased Federal coal. 
OSM will review each permit revision in 
consultation with BLM and the Federal 
land management agency, as 
appropriate, to determine whether the 
revision constitutes a “mining plan 
modification” requiring Secretarial 


approval under the criteria in revised 
§ 746.18. 

One commenter stated that proposed 
§ 740.13(d)(1) might be better placed in 
proposed Part 746, since proposed 
§ 740.13(d)(1) relates to actions that 
affect the mining plan. 

OSM has rejected this comment 
because modifications of a mining plan 
originate primarily through changes 
occurring during the term of an 
approved permit and within the 
boundaries of an approved permit area. 
Revised § 740.13(d)(1) will provide the 
necessary bridge between actions on the 
permit and any resulting requirement for 
corresponding actions on the mining 
plan. 

Several commenters stated thet OSM 
should clarify further how it intends to 
handle permit revisions on Federal 
lands. The commenters suggested that 
proposed § 740.13(d)(1) should be 
limited to lands containing leased 
Federal coal and those permit revisions 
which may require Secretarial review as 
a mining plan modification under 
revised § 746.18(d). One of the 
commenters stated this would facilitate 
the permit revision process and cut 
down on required consultations. 

OSM has accepted these suggestions 
and has modified proposed § 740.13(d) 
to limit its applicability to lands 
containing leased Federal coal. 
However, OSM has added a new 
§ 740.13(d)(3) requiring that the 
regulatory authority consult with the 
Federal land management agency to 
determine whether any permit revision 
will adversely affect other Federal 
resources, and whether the revision is 
consistent with that agency’s land use 
plans. This will ensure that the Federal 
land management agency is given an 
opportunity to review and comment on 
decisions that affect its interests. 

One commenter stated that OSM 
should clarify OSM’s classifications for 
revisions. Specifically, the commenter 
asked (1) whether the regulatory 
authority needed the Secretary's 
concurrence on revisions determined to 
constitute mining plan modifications 
and (2) how the Secretary's review will 
correspond to the regulatory authority's 
time frame for review. 

Revised § 740.13 does not provide 
specific criteria for what constitutes a 
mining plan modification because this is 
specifically defined in revised 
§ 746.18(d). If the permit revision would 
also constitute a modification of the 
mining plan, then the Secretary must 
issue a new approval or disapproval for 
the mining plan modification in 
accordance with the Mineral Leasing 
Act. With respect to the Secretary's time 
schedule for processing mining plan 
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modifications, OSM anticipates that the 
schedule will correlate with the time 
frame and procedures used for the initial 
review of mining plan, since the same 
procedures must be followed. 


Section 740.13(e) Transfer, assignment 
or sale of rights. 


As proposed, previous § 741.25(a) has 
been deleted because a counterpart 
provision must be included in each 
regulatory program. 

Previous § 741.25(d), which required 
the Director to authorize the Regional 
Director to grant the application if he or 
she approves the transfer, sale or 
assignment, has also been deleted. This 
provision was consistent with OSM's 
reorganization, as discussed earlier in 
this notice. 

Revised § 740.13(e), “Transfer, 
assignment or sale of rights,” 
corresponds to previous § 741.25 (c) and 
(e). Revised § 740.13(e)(1) requires 
consultation with Federal land 
management agencies and BLM prior to 
the regulatory authority approving 
applications for transfer, assignment or 
sale of rights granted under a permit, 
while previous § 741.25(c) required the 
concurrence of these agencies. OSM 
believes that consultation, not 
concurrence, is sufficient. Revised 
§ 740.13(e)(2) continues the requirement 
of previous § 741.25(e) that approval of a 
transfer, assignment or sale of rights 
granted under a permit shall not be 
construed to constitute a transfer or 
assignment of leasehold interests. 


Section 740.13(f) Suspension or 
revocation of permits. 


Revised § 740.13(f), “Suspension or 
revocation of permits,” continues the 
requirements of previous § 741.26 with 
regard to the suspension or revocation 
of permits. The words “suspension” has 
been added to the title to more precisely 
reflect its subject. In response to a 
commenter, a sentence has been added 
to revised § 740.13(f)(2) to clarify that 
this section does not release the Federal 
lessee from any diligent development or 
continued operation requirements of 30 
CFR Part 211. 

One commenter stated that the 
applicability of proposed § 740.13(f}{2) 
should be limited to those lands 
containing leased Federal coal. 

OSM has accepted this comment and 
has modified proposed § 740.13(f)(2) by 
inserting the phrase “containing leased 
Federal coal” after the phrase “Federal 
lands.” ; 

Another commenter stated that 
proposed § 740.13(f)(2) might be better 
placed in proposed Part 746, since 
propsed Part 746 deals with 
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requirements of the Mineral Leasing Act 
for lands containing leased Federal coal. 
OSM rejecied this comment, 

preferring to retain revised § 740.13(f)({2) 
as proposed because its purpose is 
directed specifically at actions regarding 
the permit rather than at the mining 
plan. 

Section 740.15 Bonds on Federal lands. 


As proposed, those portions of 
previous Part 742 that must be included 
in any regulatory program have been 
removed, while those that are unique to 
Federal lands have been incorporated 
into revised § 740.15. Persons subject to 
the requirements for bonding on Federal 
lands must comply with both the 
applicable regulatory program and the 
additional requirements of revised 
§ 740.15. 

OSM has renumbered previous Part 
742 as revised § 740.15 and deleted the 
term “liability insurance” from the title 
because requirements for liability 
insurance must be included in the 
applicable regulatory program. 

As proposed, previous §§ 742.1 and 
742.4 have been removed. 

OSM has moved ihe definitions of 
“Federal lease bond” and “Federal 
lessee protection bond” to revised 
§ 740.5 in order to group all definitions 
in Subchapter D in the same section. 


Section 740.15{a) Federal lease bonds. 


As proposed, OSM has deleted the 
first sentence of previous § 742.11(a), 
which stated that “[A]ll operators on 
any Federal lease shall have a Federal 
lease bond.” This is already a 
requirement of 43 CFR Part 3474, making 
it superfluous here. In addition, the 
reference to 43 CFR Part 3504 in 
previous § 742.11(a) has been changed in 
revised § 740.15(a) to 43 CFR Part 3474, 
as proposed, to reflect the current 
regulations govering lease bonds for 
leased Federal coal. With minor 
editorial revisions, the remainder of 
previous § 742.11(a) and ail of previous 
§ 742.11(b) have been retained under 
revised § 740.15(a). 

As proposed, previous § 742.11(c) has 
been removed to conform to the 
reguiations of the Bureau of Land 
Management, at 43 CFR Part 3400, which 
do not require that a lease bond include 
a performance bond. 


Section 740.15(b) Performance bonds. 


As proposed, previous § 742.12(a), 
which provided that persons conducting 
surface coal mining and reclamation 
operations on Federal lands shall 
comply with the performance bond 
requirements of 30 CFR 800-808, has 
been removed because the applicable 


regulatory program must contain a 
similar requirement. 

One commenter expressed concern 
that OSM, by removing previous 
§ 742.12(a), was deleting the regulation 
concerning the posting of a performance 
bond. The commenter stated that, if 
§ 740.15(c)(4) were to stand as proposed, 
there may not be sufficient monetary 
incentive for the operator to complete 
reclamation, or sufficient bond 
resources for the State to complete 
reclamation if the operator does not do 
so. 
OSM is not deleting the performance 
bond requirements as stated by the 
commenier. The applicable regulatory 
program must include performance bond 
requirements in accordance with the Act 
and those requirements apply on 
Federal lands. 

Previous § 742.12(b) has been 
renumbered as § 740.15(b) and revised 
to provide that the performance bond 
required for operations on Federal lands 
shail be payable to the United States 
and, where a cooperative agreement is 
in force, the State. Thus, in the absence 
of a cooperative agreement, the 
performance bond will be payable only 
to the United States; where the 
Department and the State have entered 
into a cooperative agreement, the 
performance bond will be payable to 
both the United States and the State. 
OSM considered requiring that the 
performance bond be payable only to 
the State where the State is the 
regulatory authority under a cooperative 
agreement, but rejected this option 
because of the need to ensure that 
protection for Federal lands is continued 
if the cooperative agreement is 
suspended or terminated and OSM 
becomes the regulatory authority. 

One commenter stated that it is not 
clear under proposed § 740.15(b) that the 
bond must be payable to both the State 
and the United States (as the preamble 
says) under a cooperative agreement. 

OSM agrees with the commenter that 
the proposed wording was ambiguous 
and is modifying proposed § 740.15(b) to 
clarify that where the State is the 
regulatory authority, the periormance 
bond shall be payable to both the 
United States and the State. Where 
OSM is the regulatory authority, the 
bond will be payable only to the United 
States. 

Several commenters stated that the 
performance bond should be payable 
only to States under cooperative 
agreements, because having the bond 
payable to the United States-as well 
complicates the release and forfeiture of 
the bond. 

As stated in the proposed rules, OSM 
must ensure that the interests of the 


Federal Register / Vol. 48, No. 33 / Wednesday, February 16, 1983 / Rules and Regulations 


Federal government are protected, 
particularly in the event of an 
interruption in the effectiveness of the 
cooperative agreement with the State 
OSM does not believe the potential 
complications described by the 
commenters outweigh OSM's obligation 
to ensure protection of the Federal 
interests. 


Section 740.15(c) Federal lessee 
protection bonds 


As proposed, revised § 740.15(c) 
continues the provisions of previous 
§ 742.13. 

One commenter suggested that 
proposed § 740.15({c)(1) should be 
revised to clarify that the consent 
requirement is not intended for a permit 
issued and authorized by the United 
States Department of Agriculture, Forest 
Service. The commenter pointed out thai 
permits issued by the Forest Service for 
uses of the surface for purposes other 
than coal mining operations do not carry 
the right of transfer, sale or consent to 
other uses. These rights are retained by 
the Forest Service. 

OSM has accepted this comment and 
is modifying proposed § 740.15(c)(1) by 
adding a sentence at the end of this 
section stating that it does not apply to 
permits or licenses for the use of the 
surface that do not convey to the 
permittee or licensee the right of 
transfer, sale or consent to other uses. 

Previous §§ 742.14, 742.15, 742.16, 
742.17, and 742.19 have been removed, 
as proposed, since similar requirements 
will be included in the applicable 
regulatory program. 


Section 740.15(d) Release of bonds. 


As proposed, revised § 740.15(d)(1) 
and (2) retain, with minor editorial 
revisions for clarity, the provisions of 
previous § 742.18(a), (c), and (d). 

Previous § 742.18(b) has been 
removed because similar requirements 
will be included in each regulatory 
program. 

One commenter suggested that the 
criteria for Federal lease bond release 
should be stated in § 740.15(d)(1). 

OSM has rejected this comment 
because the Bureau of Land 
Management is responsible for the 
release of Federal lease bonds under the 
provisions of 43 CFR Part 3400 and 30 
CFR Part 211, and OSM considers it 
unnecessary to list those requirements 
under revised § 740.15(d)(1). As 
discussed below, however, these 
requirements are referenced in revised 
§ 740.15(d){1). 

One commenter stated that, because 
reclamation of a mine is not considered 
when establishing a lease bond, 
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concurrence from OSM (with respect to 
reclamation) is not necessary when 
releasing it. Thus, the commenter 
suggested that § 740.15(d)(1) be 
rewritten to delete OSM. 

OSM has accepted the commenter's 
suggestion and has deleted from 
§ 740.15(d)(1) the requirement that OSM 
concur in the release of the lease bond 
as well as the word “reclamation” since 
the lease bond is not concerned with 
SMCRA reclamation requirements. 

Two commenters stated that 
§ 740.15(d)(2) is unnecessary inasmuch 
as notice of the release of the bond is 
required by the Act. 

OSM agrees with the commenter and 
is deleting proposed § 740.15(d)(2). The 
applicable regulatory program must 
provide for public notice and an 
opportunity for a hearing by persons 
with a valid interest which might be 
adversely affected by release of the 
bond. See section 519 of the Act, 30 
U.S.C. 1269. 

Proposed § 740.15(d)(3) has been 
renumbered as § 740.15(d)(2). 

Another commenter stated that 
proposed § 740.15(d)(2) is unclear as to 
whether Federal concurrence in State 
regulatory authority performance bond 
release is required. OSM has added a 
new section 740.15(d)(3) to clarify that 
Federal concurrence is required in State 
regulatory performance bond release 
only when the surface coal mining and 
reclamation operations are subject to an 
approved mining plan. OSM believes 
Federal concurrence is appropriate in 
such situations to ensure that 
reclamation is completed consistent 
with the approved mining plan for non- 
SMCRA matters. 


Section 740.15 Inspection, enforcement 
and civil penalties. 


As proposed, the requirements of 
previous Part 743 with respect to 
inspection, enforcement and civil 
penalties on Federal land have been 
revised and incorporated under revised 

§ 740.17. 
~ Previous § 743.1, “Scope,” and § 743.2, 
“Objective,” have been removed. 

Previous § 743.4, “Responsibilities,” 
has also been removed because 
responsibilities for inspection, 
enforcement and civil penalties on 
Federal lands are adequately described 
under revised § 740.4 


Section 740.17(a) General 
requirements. 


As proposed, OSM has retitled 
previous § 743.11 as “General 
requirements” and renumbered it as 
revised § 740.17(a). Revised 
§ 740.17(a)(1) provides that, where OSM 
is the regulatory authority, 30 CFR Parts 


840, 842, 843 and 845, rather than the 
requirements of the applicable 
regulatory program shall govern 
inspection, enforcement and civil 
penalty activities with respect to surface 
coal mining and reclamation operations 
on lands subject to Subchapter D. This 
is a departure from the overall thrust of 
the revisions of Subchapter D, which is 
to apply uniform substantive and 
procedural requirements on both 
Federal and non-Federal lands. OSM 
believes that utilization of its own 
inspection, enforcement and civil 
penalty provisions, which are familiar to 
its inspection and enforcement staff, is 
more appropriate than using different 
State inspection, enforcement and civil 
penalties provisions in each State. 

Revised § 740.17(a)(2) provides that, 
where the State is the regulatory 
authority under a cooperative 
agreement, the State program shall 
govern its inspection, enforcement and 
civil penalty activities on lands subject 
to Subchapter D, while OSM will utilize 
the requirements of 30 CFR Parts 842, 
843 and 845 in its oversight role. 

Revised § 740.17(a)(3) limits OSM's 
inspection, enforcement and civil 
penalty authority with respect to 
exploration on Federal lands to lands 
not covered by 30 CFR Part 211. These 
lands include Federal lands entrusted to 
or managed by the Tennessee Valley 
Authority and Federal lands inside the 
permit area after the commencement of 
surface coal mining operations. This will 
eliminate overlap and duplication 
between the requirements of Subchapter 
D and 30 CFR Part 211. Revised 30 CFR 
Part 211 contains specific requirements 
for the conduct of inspection, 
enforcement and civii penalty activities 
with respect to exploration on Federal 
lands and encompasses the 
requirements of both the Mineral 
Leasing Act and SMCRA. 47 FR 33714 
(July 30, 1982). OSM, therefore, will not 
assert overlapping authority of its own 
in this area. 

One commenter stated that proposed 
§ 740.17 (a)(2) and (a)(3) are improper 
because OSM has specific inspection 
and enforcement duties on Federal lands 
in addition to its oversight 
responsibilities, and because regardless 
of whether the Federal lands overlie 
non-leased or leased Federal coal, OSM 
is the regulatory authority under 
sections 512 and 523 of the Act. 

OSM disagrees with the commenter. 
As stated under the discussion of 
revised § 740.4(b)(5), the Secretary 
believes that delegation to States with 
cooperative agreements of the 
responsibility for inspection and 
enforcement on Federal lands is 
consistent with section 523(c) of the Act. 
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Since States with cooperative 
agreements will have regulatory 
programs that the Secretary has 
approved as consistent with the Act, the 
Secretary believes that it is the State 
program that should be relied upon for 
implementation of the Act's inspection 
and enforcement requirements. The 
Secretary's oversight will ensure that 
the State program is properly appiied to 
surface coal mining and reclamation 
operations on both Federal and non- 
Federal lands in all such States. 


Section 740.17(b) Right of entry. 


As proposed, previous § 743.11 (a), {b) 
and (c), with minor revisions, continue 
under revised § 740.17(b), entitled “Right 
of entry,” as revised § 740.17(b) (1), (2) 
and (3). 


Section 740.17(c) Inspections. 


OSM has adopted the proposed 
deletion of the first sentence of previous 
§ 743.12(a), which required that 
inspections be conducted under 30 CFR 
Parts 840 and 842, because revised 
§ 740.17(a) requires inspections to be 
conducted according to 30 CFR Parts 840 
and 842 or their regulatory program 
counterparts. With revisions, the 
remaining portion of previous § 743.12(a) 
will be incorporated into revised 
§ 740.17(c), as proposed. Revised 
§ 740.17(c) also incorporates the 
requirements of the first sentence of 
previous § 743.12(b)(1) with respect to 
coordination by OSM of inspections by 
Federal agencies. This responds to a 
commenter who stated that OSM should 
not delete the requirement in previous 
§ 743.12(b)(1) giving OSM authority to 
coordinate inspections, since this 
provision is necessary to avoid 
unnecessary sequential Federal 
inspections, and assures that OSM 
remains aware of an operator's 
performance under other Federal 
statutes that may bear on the operator's 
performance under SMCRA. The 
remaining portion of previous 
§ 743.12(b)(1) has been deleted, as 
proposed. 

As proposed, previous § 743.12(b)(2) 
has been deleted because similar 
requirements are included in 30 CFR 
Part 842 with respect to inspections by 
OSM, and the State regulatory program 
with respect to inspections by the State 
regulatory authority under a cooperative 
agreement. 

Previous § 743.13 has been removed, 
as proposed, because the requirements 
of this section are provided for under 
revised § 740.17(a). 





Section 740.19 Performance standards. 


As proposed, those portions of 
previous Part 744 that must be included 
in any regulatory program have been 
removed. Revised § 740.19, entitled 
“Peformance standards,” retains those 
requirements of previous Part 744 that 
are unique to Federal lands. Persons 
conducting surface coal mining and 
reclamation operations on Federal lands 
will be subject to the performance 
standards of the applicable regulatory 
program and the additional 
requirements of revised § 740.19. 

As proposed, previous § 744.1, 
“Scope,” has been removed. 

Previous § 744.11, which concerned 
performance standards for exploration, 
has been removed, as proposed, because 
the Department's regulations at 30 CFR 
Part 211 provide performance standards 
for exploration on Federal lands subject 
to the requirements of the Mineral 
Leasing Act and because the 
performance standards of the applicable 
regulatory program will be applied to 
exploration on other Federal lands. 


Section 740.19(a) Operations and 
reclamation. 


OSM has adopted revised 
§ 740.19({a)(1), which requires surface 
coal mining and reclamation operations 
on Federal lands to comply with the 
performance standards of the applicable 
regulatory program, rather than with the 
performance standards of 30 CFR 
Chapter VII, Subchapter K, as required 
by previous § 74.12(a). Thus, a single set 
of performance standards will be 
applicable both on and off Federal lands 
within a State whether or not a 
cooperative agreement is in force, and 
operators of mines containing mixed 
Federal and non-Federal lands will not 
be required to comply with two different 
sets of performance standards. 

Except for the addition of the 
reference to the 30 CFR Part 211 
regulations, OSM has adopted, as 
proposed, revised § 740.19{a)(2), which 
- corresponds to previous § 744.12(a). 
Revised § 740.19{a)(2) requires that 
surface coal mining and reclamation 
operations on lands containing leased 
Federal coal be conducted in 
accordance with the terms, conditions 
and stipulations of the lease issued 
under the Mineral Leasing Act and its 
implementing regulations at 30 CFR Part 
211, and the mining plan. This responds 
to one commenter who stated that the 
previous language in § 744.12(a) should 
be retained to give notice to operators 
on Federal lands of the separate MLA 
requirements found in 30 CFR Part 211 
which are not part of the Secretary's 


regulations implementing section 523 of 
the Act. 

Another commenter stated that, as 
worded, proposed § 740.19{a) conveyed 
the impression that the mining plan 
requirement is not a part of the Mineral 
Leasing Act and suggested rewording 
§ 740.19(a} to clarify that the mining 
plan requirement is part of the MLA. 

OSM has rejected this comment 
because the term “mining plan” has 
been adequately defined under revised 
§ 740.5 to be the plan for mining leased 
Federal coal required by the Mineral 
Leasing Act and no further elaboration 
is needed under § 740.19{a). 

As proposed, previous § 744.12(b) has 
been removed. 

One commenter opposed the deletion 
of previous § 744.12{b), because it is the 
responsibility of the Secretary to 
reconcile the mineral utilization and 
conservation dictates of section 
515{b){1) of the Act and the diligent 
development reguiremenis of the 
Mineral Leasing Act, a function which 
the State cannot perform. Therefore, the 
commenter stated, it is improper to rely 
on a State regulatory authority for 
performance of this function. 

OSM sees no inherent conflict in 
allowing State regulatory authorities to 
implement the requirements of section 
515{b)}{1) of the Act where leased 
Federal coal is involved. Conflicts that 
may arise in specific cases wiil be 
resolved in the mining plan approval 
process. 

As proposed, previous § 744.13(a), 
which concerned temporary 
abandonment of operations, has been 
removed because similar provisions 
must be included in each regulatory 
program. 


Section 740.19{b) Completion of 
operations and abandonment. 

As proposed, previous § 744.13({b), 
which described the requirements for 
permanent abandonment of coal 
exploration and surface coal! mining and 
reclamation operations, has been 
removed. The Department's regulations 
at 30 CFR Part 211 cover abandonment 
of exploration activities on lands 
containing leased Federal coal. 
Abandonment of exploration activities 
on other Federal lands will be subject to 
the requirements of the applicable 
regulatory program, as will 
abandonment of all surface coal mining 
and reclamation operations subject to 
Subchapter D. 

As proposed, previous § 744.13({c)(2), 
which concerned the notice of 
abandonment, has been renumbered as 
revised § 740.19(b)(1) and revised to 
require that bonds shall be released in 
accordance with revised § 740.15{d). 
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Previous § 744.13(d) has been 
removed, as proposed, because the 
requirements of this section will be 
provided under revised § 740.15(d). 

OSM has adopted proposed 
§ 740.19(b}{2), which pertains to 
cessation or abandonment of mining 
operations where there is a Federal 
lease bond, with minor modifications. 

One commenter suggested that 
revised § 740.19(b}(2)({ii) should not 
require inspections by CSM with respect 
to Federal lease bonds. 

OSM agrees. Revised § 740.19{b)(2)(ii) 
does not require OSM involvement in 
joint inspections to determine 
compliance with applicable 
requirements, because OSM has no 
responsibility for Federal lease bonds. 
Similarly; the reference to compliance 
with the requirements of the Federal 
lands program and the permit has been 
replaced with a reference to 30 CFR Part 
211, because that is where the 
requirements applicable to Federal lease 
bonds are contained. 

OSM proposed to delete previous 
§ 744.13(e), which concerns public 
participation in the approval of 
abandonment and release of 
performance bonds because each 
regulatory program must contain 
counterpart requirements. 

One commenter suggested that 
previous § 744.13{e) should be retained, 
because OSM must comply with the 
requirements of 30 CFR Part 807, which 
will not be replicated in a State 
program, and because States are not 
likely to have appropriate hearing 
procedures for bond release. 

OSM partially agrees with the 
commenter and has retained a modified 
version of previous § 744.13{e). 
Approved State programs must contain 
standards and procedures for the 
approval of abandonment and release of 
performance bonds that are consistent 
with section 519 of the Act, which 30 
CFR Part 807 implements. Thus, the 
standards and procedures of the State 
program concerning the approval of 
abandonment and release of 
performance bonds will apply to surface 
coal mining and reclamation operations 
on Federal lands, which is consistent 
with OSM's intent to apply the 
requirements of the applicable 
regulatory program to mining on Federal 
lands to the extent possible. However, 
where OSM is the regulatory authority, 
OSM cannot apply the State program 
requirements for public hearings. Such 
hearings by OSM must be in accordance 
with 5 U.S.C. 554 and the rules of the 
Department's Office of Hearings and 
Appeals at 43 CFR Part 4. Accordingly, 
OSM is adopting revised § 740.19(c)(3) 
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to provide that, where OSM is the 
regulatory authority, it shall conduct 
public hearings held on final 
abandonment and release of 
performance bonds in accordance with 5 
U.S.C. 554 and the rules of the 
Department's Office of Hearings and 
Appeals at 30 CFR Part 4. Where the 
State is the regulatory authority, the 
State will use the administrative 
hearings procedures of its approved 
State program. 


Part 745—State-Federal Cooperative 
Agreements 


Section 745.1 Scope. 


As proposed, previous § 745.1 has 
been retained with minor revisions for 
clarity. 

Previous § 745.2, “Objectives,” and 
§ 745.4, “Responsibilities,” have been 
removed, as proposed. 

One commenter stated that § 745.4 
should not be deleted to the extent that 
it describes the respective duties of the 
Secretary, OSM, and the State 
regulatory authority under cooperative 
agreements on Federal lands. 

OSM has rejected this comment 
because the responsibilities of the 
Secretary, OSM, and the State 
regulatory authority are adequately 
described under revised § 740.4. 


Section 745.10 Information collection. 


Section 745.10 corresponds with the 
“Note” at the beginning of previous Part 
745, which indentifies the OMB approval 
number for the information collection 
requirements of this Part. OSM has 
deleted this “Note” and is codifying 
OMB's approval of the information 
collection requirements of Part 745 in 
revised § 745.10. 


Section 745.11 Application and 
agreement. 


As proposed, revised § 745.11(a) 
replaces the phrase “which are being 
conducted under the terms of a Federal 
lease” in previous § 745.11(a) with the 
phrase “on Federal lands.” This change 
makes clear that cooperative 
agreements apply to all Federal lands, 
not just lands containing leased Federal 
coal. 

As proposed, previous § 745.11(b) (1) 
through (6), which concerned specific 
information that must be submitted in a 
State’s request for a cooperative 
agreement, will be removed and 
replaced with revised § 745.11(b)(1). 
These subsections have been deleted 
because the same information can be 
obtained from the State program 
submitted to the Office by the State for 
approval of its State program or from 
information available elsewhere in the 


Department. Moreover, revised 

§ 745.11(b)(1) provides a direct 
correlation between information needed 
to support an application for a 
cooperative agreement and the findings 
required under revised § 745.11(f) 
through cross-referencing that section. 
With minor revisions for clarity, 
previous § 745.11(b) (7) and (8) have 
been redesignated as revised § 745.11(b) 
(2) and (3); no change in effect is 
intended. 

As proposed, previous § 745.11(c) has 
been revised to eliminate the 
requirement that the text of each 
cooperative agreement be published as 
a proposed rule in the exact terms 
submitted by the State. This will allow 
publication of either the text as 
submitted by the State or of a 
subsequent version resulting from 


discussions between OSM and the State. 


The requirement that a notice of the 
request and a summary of the terms of 
the agreement he published in 
newspapers in the State will be 
continued. 

One commenter stated that proposed 
§ 745.11(c) should not eliminate the 
requirement that cooperative 
agreements be published in the Federal 
Register as submitted by the State, since 
this initiates the rulemaking process and 
with it the procedural protection 
afforded by the Administrative 
Procedure Act, such as the prohibition 
against ex parte communications. 

OSM disagrees with the commenter 
that receipt of cooperative agreements 
from the State initiates the rulemaking 
process. OSM has found that when 
States initially submit proposed 
agreements, in addition to substantive 
changes that may be required, there are 
typically numerous editorial and format 
changes required before the document 


can be published in the Federal Register. 


Making these changes before publishing 
the document alleviates minor problems 
so that substantive changes can be dealt 
with more effectively upon publication 
of the proposed agreement as a 
proposed rule. Further, OSM does not 
consider discussions of these changes to 
violate the Administrative Procedure 
Act, since they occur prior to 
publication of the proposed rule in the 
Federal Register. 

As proposed, the requirement of 
previous § 745.11(c)(1), that the date, 
time and place of the public hearing be 
included in the rule, has been moved to 
the end of revised § 745.11(d). As 
proposed, previous § 745.11(c)(2) has 
been redesignated as revised 
§ 745.11(c)(1), no change in effect is 
intended. 

As proposed, previous § 745.11(c)(3) 
has been redesignated as § 745.11(c)(2) 
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and revised to reduce the period for the 
public to submit written comments on 
the State’s request for a cooperative 
agreement from 60 to 30 days following 
its publication in the Federal Register as 
a proposed rule. This will greatly 
expedite the rulemaking process for 
adoption of cooperative agreements. 
One commenter stated that the time 
period for public participation should 
not be shortened. OSM believes, 
however, that the shortened comment 


_ period will still provide an adequate 


opportunity for public comment, a belief 
based upon the fact that OSM has 
received relatively few comments on 
past cooperative agreements under the 
longer comment period. 

As proposed, previous § 745.11{d) has 
been revised to eliminate the 
requirement that public hearings on the 
State’s request for a cooperative 
agreement be held not less than 30 days 
after publication of the rules announcing 
such request. Instead, revised 
§ 745.11(d) requires that a public hearing 
be held within the comment period and 
that notice of such hearing be published 
in the Federal Register not less than 15 
days prior to the date of the hearing. 
Such notice will, therefore, be required 
at least 15 days prior to the close of the 
comment period. One commenter 
opposed this shortened notice of hearing 
requirement. OSM believes that fifteen 
days is sufficient notice. Moreover, 
allowing the notice to be given after 
publication of the proposed cooperative 
agreement is justified by the difficulty of 
establishing a precise date and location 
for the hearing at the time the Federal 
Register notice is developed. 

As proposed, previous §§ 745.11 (e) 
through (g) have been retained with 
minor editorial revisions. 


Section 745.12 Terms 


As proposed, OSM has revised 
previous § 745.12(a) to delete the phrase 
“ and describing each applicable 
provision of the State's applicable 
statutes, regulations and policies” 
because in practice it has been found 
cumbersome and unproductive to 
describe these provisions in detail. An 
assessment of these provisions is 
required as part of OSM’s State program 
approval process and need not be 
repeated in the cooperative agreement. 
However, any part of the State program 
not applicable on Federal lands will be 
identified in the cooperative agreement. 

As proposed, previous § 745.12(b) has 
been revised by inserting the phrase 
“but not limited to” after the word 
“including” in order to clarify that the 
description of the powers and authority 
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reserved by the Secretary under revised 
§ 745.13 is not exhaustive. 

As proposed, OSM has redesignated 
previous § 745.12({c) as revised 
§ 745.12(d) with minor editorial 
revisions. 

Revised § 745.12{c) requires that the 
cooperative agreement specify how the 
requirements of Subchapter D will be 
applied to surface coal mining and 
reclamation operations on Federal lands 
to minimize overlap and duplication. 
Under revised § 745.12(c}, the 
cooperative agreement will specify 
which requirements in Subchapter D 
may be assumed by the State, which are 
reserved to the Department and which 
may be administered jointly. The 
Secretary intends to allow States to 
assume full responsibility for delegable 
requirements. Further, the Secretary 
believes that States can and should be 
relied upon to assist in carrying out non- 
delegable responsibilities. For example, 
Siates cannot assume responsibility for 
ensuring compliance with the National 
Environmental Policy Act, but can 
participate in preparing the supporting 
environmental documents and analyses. 
See 40 CFR 1506.2. The Secretary 
believes that certain other non- 
delegable requirements of this 
Subchapter may be complied with 
through joint participation by the State 
and the Department. 

As proposed, previous § 745.12 (d) and 
{e) have been redesignated as revised 
§ 745.12 (e) and (f), respectively; no 
changes in their effects are intended. 

As proposed, previous § 745.12(f), 
which provided that the cooperative 
agreement establish the amount of, and 
collection procedures for, permit 
application fees on Federal lands, has 
been removed, since the permit fee 
requirements of the State regulatory 
program will be applicable on Federal 
lands under revised § 740.13(b)(1). 

One commenter stated that previous 
§ 745.12(f) should remain in effect 
because provisions for fee collection on 
Federal lands should be contained in the 
cooperative agreement so that they can 
be enforced under that agreement by the 
Secretary, not through the State 
program. 

OSM disagrees with the commenter. 
Establishment and collection of permit 
application fees is a regulatory matter 
properly delegable to a State under a 
SMCRA section 523(c) cooperative 
agreement. 

As proposed, revised § 745.12(g)(1) 
requires that under the cooperative 
agreement the State regulatory authority 
must make available to OSM 
information on any action taken 
regarding a permit application for 
surface coal mining and reclamation 


operations on Federal lands. This will 
enable OSM to ensure compliance with 
all legal and procedural requirements for 
which OSM is responsible. See revised 
§ 740.4(b). As proposed, revised 

§ 745.12(g)(2) requires that each 
cooperative agreement obligate the 
State regulatory authority to provide 
OSM with, at a minimum, a written 
finding indicating that a permit 
application is in compliance with the 
terms of the State program and a 
technical analysis of the permit 
application that will assist OSM in 
meeting its responsibilities under 
applicable Federal laws and regulations 
other than SMCRA. OSM will prescribe 


’ the content and format for the 


information needed to satisfy the 
requirements of revised § 745.12(g)(2) in 
order to establish a degree of uniformity 
among the various States with 
cooperative agreements. The addition of 
§ 745.12(g}{2) formalizes a provision 
which has been included in the terms of 
all cooperative agreements either 
already approved or currently being 
negotiated pursuant to the permanent 
program regulations. These agreements 
now require that the State regulatory 
auihority, upon completion of its review 
of a permit application, provide OSM 
with documentation to assist OSM in 
meeting its non-delegable 
responsibilities under NEPA and other 
Federal! laws and regulations other than 
SMCRA. 

One commenter stated that the 
requirements of proposed § 745.12(g)(2) 
should be limited to those lands 
containing leased Federal coal. 

OSM agrees with the commenter and 
has revised § 745.12(g)(2) accordingly. 
This section ensures that the Secretary 
fulfills all requirements under other 
Federal laws and regulations that may 
be triggered by the Secretary's approval 
of the mining plan. 

Another commenter suggested that 
§ 745.12(g}(2) should read, “provide the 
Office, in the form specified by the 
Office in consultation with the State, 
with written findings * * *.” 

OSM has accepted this comment and 
incorporated the language suggested by 
the commenter into revised 
§ 745.12(e)(2). 


Section 745.13 Authority reserved to 
the Secretary. 


The listing of requirements that are 
specifically reserved to the Secretary 
under previous § 745.13 has been 
revised and expanded to include 
requirements for (1) evaluating the 
State’s administration and enforcement 
of the State program and 
implementation of the cooperative 
agreement on Federal lands; (2) 
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complying with the inspection, 
enforcement and civil penalty 
requirements of 30 CFR Parts 842 and 
843, except as provided under 

§ 740.4(c)(5) of this Subchapter, (3) 
determining valid existing rights for 
surface coal mining and reclamation 
operations on Federal lands within the 
boundaries of any areas specified under 
section 522(e)(1) or (2) of the Act, and (4) 
as discussed earlier, compatibility 
determinations under section 522(e)(2) 
of the Act. The specific references in 
proposed § 745.13(m) and (0) to 
Endangered Species Act and National 
Historic Preservation Act 
responsibilities, respectively, have been 
deleted. In their place, revised 

§ 745.13(b) now refers to responsibilities 
under Federal laws and regulations 
other than SMCRA, 

One commenter stated that proposed 
§ 745.13({c) should be modified to allow 
the State regulatory authority to approve 
post-mining land uses where the surface 
is privately- or State-owned and the coal 
is Federally-owned. Another commenter 
stated that proposed § 745.13(k) should 
also be modified in this manner with 
respect to the development of land use 
plans. 

OSM agrees with these commenters 
and is modifying the language proposed 
for § 745.13(c) and (k) to allow 
delegation of those functions where the 
surface estate is not Federally-owned. 

One commenter stated that proposed 
§ 745.13 should be amended to include 
the requirements of section 176(c) of the 
Clean Air Act. Section 176(c) provides 
that: 


No department, agency, or instrumentality 
of the Federal Government shall (1) engage 
in, (2) support in any way or provide financial 
assistance for, (3) license or permit or (4) 
approve, any activity which does not conform 
to a plan after it has been approved or 
promulgated under section 110.* * * The 
assurance of conformity to such a plan shall 
be an affirmative responsibility of the head of 
such department, agency, or instrumentality. 


OSM agrees with the commenter that 
compliance with section 176(c) of the 
Clean Air Act is a responsibility of the 
Secretary; however, specific reference to 
this requirement is unnecessary because 
it is encompassed by revised § 745.13(b). 


Sections 745.14, 745.15 and 745.16. 


As proposed, previous §§ 745.14, 
745.15 and 745.16 have been retained. 

One commenter stated that OSM 
should authorize under § 745.14 a fast- 
track procedure which avoids the 
cumbersome rulemaking requirements of 
§ 745.11 for amendments to a 
cooperative agreement that merely bring 
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the agreement in line with the revised 
Federal lands regulations. 

OSM has declined to adopt the 
procedures suggested by the 
commenters. OSM believes that any 
changes in an approved cooperative 
agreement should be made through 
rulemaking to provide the public with an 
opportunity to comment on those 
changes. Further, OSM believes it has 
already substantially streamlined the 
requirements for amending cooperative 
agreement through the changes being 
adopted under this rulemaking. 


Part 746—Review and Approval of 
Mining Plans 


As proposed, Part 746, which has no 
counterpart in previous regulations, sets 
forth the requirements for review and 
approval of mining plans. 


Section 746.1 “Scope. 


As proposed, § 746.1 describes the 
coverage of these regulations and the 
requirements for review and approval, 
disapproval or conditional approval of 
mining plans on lands containing leased 
Federal coal. 


Section 746.10 Information collection. 


Section 746.10 corresponds to the 
“Note” at the beginning of previous 30 
CFR Part 741 with respect to mining 
plans and identifies the OMB approval 
number for the relevant information 
collection requirements of that part. 
OSM has deleted the “Note” and is 
codifying OMB’s revised approval of the 
information collection requirements of 
previous Part 741 as it relates to mining 
plans in § 746.10. 


Section 746.11 General requirements. 


As proposed, § 746.11(a) provides that 
surface coal mining and reclamation 
operations on lands containing leased 
Federal coal will require approval of a 
mining plan by the Secretary. While the 
processing of a permit may be 
undertaken as a separate action by the 
regulatory authority, the Secretary must 
decide whether surface coal mining can 
occur on such lands before mining may 
commence. 

One commenter stated that OSM 
should neither (1) restrict the Secretary's 
authority to approve mining plans under 
section 523 to lands containing leased 
Federal coal, nor (2) allow States with 
approved cooperative agreements to 
either issue permits for mining on 
Federal lands or take that action prior to 
Secretarial approval of the mining plan. 

OSM has rejected this comment for 
the reasons discussed above under 
“Permit Application and Mining Plan 
Review and Approval.” 


As proposed, § 746.11(b) requires that 
mining on lands containing leased 
Federal coal be conducted under an 
approved permit that is issued in 
accordance with Subchapter D and that 
is consistent with an approved mining 
plan. Where there is a cooperative 
agreement, the State regulatory 
authority will fully process a permit 
application in accordance with its 
program and, if it approves the 
application, issue the permit. Issuance of 
the permit in this circumstance will be 
based on the requirements of the State 
program and any requirements of this 
Subchapter that have been delegated to 
the State. Thus, permit issuance will be 
separate from approval of the mining 
plan by the Secretary. It is possible, 
though unlikely, that although the State 
regulatory authority has concluded that 
mining could be conducted within the 
requirements of its regulatory program, 
the Secretary could determine that 
mining cannot occur because of 
applicable Federal laws and regulations 
other than SMCRA and, therefore, 
disapprove the mining Plan. However, 
because of the close coordination and . 
continuous communication that are 
necessary to properly implement the 
terms of a cooperative agreement, OSM 
expects few instances of disagreement 
on decisions regarding mining proposals. 


Section 746.13 Decision document and 
recommendation on mining plan. 


OSM has adopted, as proposed, 
§ 746.13, which provides for the 
preparation of a decision document by 
OSM to be submitted to the Secretary 
recommending approval, disapproval, or 
conditional approval of the mining plan. 
Section 746.13 sets forth the elements on 
which the decision document will be 
based, including, but not limited to, the 
permit application package, which 
includes the resource recovery and 
protection plan required by 30 CFR Part 
211; information prepared in compliance 
with the National Environmental Policy 
Act; documentation assuring compliance 
with Federal laws, regulations and 
executive orders other than SMCRA; 
comments and recommendations or 
concurrences of other Federal agencies; 
comments of the public; the findings and 
recommendations of the BLM regarding 
compliance with the resource recovery 
and protection plan and other 
requirements of the Mineral Leasing Act 
and the lease;the findings and 
recommendations of the regulatory 
authority with respect to the permit 
application, the Act, and the State 
program; and the findings and 
recommendations of the Office with 
respect to the additional requirements of 
this subchapter. 
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Section 746.14 Approval, disapproval 
or conditional approval of mining plan. 


As proposed, § 746.14 requires the 
Secretary to approve, disapprove, or 
conditionally approve the mining plan. 

One commenter stated that the 
heading for proposed § 746.14 is 
misleading because Secretarial action 
can be something other than approval. 

OSM agrees with the commenter and 
is modifying the heading to § 746.14 
accordingly. 


Section 746.17 Term of approval. 


As proposed, § 746.17(a) will specify 
that each mining plan approval shall 
cover the operations for which a 
complete permit application package 
was submitted, unless otherwise 
indicated in the approval. 

One commenter stated that OSM 
should modify proposed §§ 746.17 and 
746.18 to clarify that permit renewal 
decisions are the sole responsibility of 
the regulatory authority unless the 
renewal proposes some change which 
constitutes a mining plan modification. 

OSM agrees that permit renewal 
decisions are the responsibility of the 
regulatory authority and that such 
revisions will not require Secretarial 
approval unless they modify the mining 
plan. 

As proposed § 746.17(b) specifies that 
an approved mining plan remains in 
effect until modified, cancelled or 
withdrawn and is binding on any person 
mining under its provisions. 


Section 746.18 Mining plan 
modification. 


As proposed, § 746.18(a) requires that 
modifications to mining plans be 
approved by the Secretary and 
§ 746.18(b) requires that such 
modifications be processed in 
accordance with Part 746. 

* Section 746.18(c) provides that mining 
operations under a permit revision for 
mining on land containing leased 
Federal coal may not commence until 
either OSM determines that the revision 
is not a mining plan modification or, if a 
mining plan modification is involved, the 
Secretary approves the modification. 
Section 746.18(c) is intended to make 
clear that it is only where a permit 
revision affects the basis for mining plan 
approval that Secretarial approvai of the 
revision will be required. Approval of 
permit revisions that will not constitute 
a mining plan modification will be the 
responsibility of the regulatory 
authority. 

OSM has adopted, as proposed, 

§ 746.18(d) which lists the criteria for 
determining when a permit revision 
constitutes a mining plan modification. 





One commenter stated that, assuming 
that “term” means “stipulation” in 
proposed § 746.18(d){1), OSM should 
clarify the meaning of this criterion, 
since past practice has been to include 
very broad language in stipulations. 

OSM has accepted this comment in 
part. Revised § 746.18(d){1) provides that 
any change in a permit “term, condition, 
or stipulation” included pursuant to 
Federal law or regulation other than 
SMCRA constitutes a mining plan 
modification. OSM’s intent is to ensure 
Secretarial review of permit changes 
relating to laws other the SMCRA, while 
preserving State independence in 
approving permit revisions as they 
relate to SMCRA. OSM deems it 
inappropriate and unnecessary, 
however, to include specific revision 
criteria in these regulations. While some 
terms, conditions and stipulations are 
standard and are included in many 
approved mining plans, most are 
developed on a case-by-case basis, and 
reflect special requirements applicable 
only to the mining operation in question. 


Ill. Procedural Matters 
National Environmental Policy Act 


This rule is part of the Secretary's 
implementation of the Federal lands 
program and, therefore, pursuant to 
section 702(d) of the Act, 30 U.S.C. 
1292(d), OSM is not required to prepare 
a detailed statement pursuant to section 
102(2)(C) of the National Environmental 
Policy Act of 1969 (42 U.S.C. 4332(2)(C)). 


Federal Paperwork Reduction Act 


The information collection 
requirements in previous 30 CFR Parts 
741, 742 and 745 were approved by the 
Office of Management and Budget 
(OMB) under 44 U.S.C. 3507 and 
assigned clearance numbers 1029-26, 
1029-27 and 1029-28. This approval was 
identified in “notes” at the introduction 
to 30 CFR Parts 741, 742 and 745. OSM 
has deleted those “notes” and is 
codifying the OMB approvais under 
sections 740.10, 745.10 and 746.10. OSM 
has received OMB approval of the 
information collection requirements 
being for the following sections: 30 CFR 
740.13(b), 740.13(c)(8), 740.13(e), 
740.15(a), 740.15(c)(1), 740.15(d)(2), 
740.15(d)(3) and 746.12. The information 
required by 30 CFR Parts 740, 745 and 
746 will be used by the Office in the 
implementation of the Federal lands 
program required under section 523(a) of 
the Surface Mining Contro] and 
Reclamation Act of 1977, 30 U.S.C. 
1273{a). The information required by 30 
CFR Parts 740, 745 and 746 is 
mandatory. 


Executive Order 12291 and Regulatory 
Flexibility Act. 


The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and does not require a small entity 
flexibility analysis under the Regulatory 
Flexibility Act. 

It is not anticipated that the proposed 
revisions to Subchapter D would have 
any significant adverse impacts on State 
or Federal agencies, individual industry 
or consumers. Unnecessarily 
burdensome and counterproductive 
provisions would be eliminated, 
modified or rewritten to provide 
additional flexibility, and to distinguish 
mandatory from discretionary 
requirements. 

The proposed revisions to Subchapter 
D would not result in significant adverse 
effects on employment, investment, 
productivity, innovation or on the ability 
of U.S.-based enterprises to compete in 
domestic or foreign markets. The main 
impact of the changes would be to 
provide for better coordination and 
cooperation among the State regulatory 
authority, OSM and the Geological 
Survey in regulating coal mining 
activities under a State-Federal 
cooperative agreement. The OSM 
regulations concerning State-Federa! 
cooperative agreements would continue 
to require that minimum standards be 
met, which assures that a State may not 
secure a competitive advantage for its 
mining operators over those of another 
State by adopting substandard 
regulations. 

This would be a beneficial impact on 
small coal mine operators, in that small 
operators whose operations extend to 
both State and Federal lands would 
have only one regulatory authority to 
deal with instead of two. 


List of Subjects 
30 CFR Part 700 

Administration practice and 
procedure, Coal mining, Surface mining, 
Underground mining, Reporting 
requirements. 
30 CFR Part 701 

Coal mining, Law enforcement, 
Surface mining, Underground mining. 
30 CFR Part 740 


Coal mining, Public lands, Mineral 
resources, Reporting requirements, 
Surface mining. 

30 CFR Part 745 

Coal mining, Intergovernmental 
relations, Public lands, Mineral 
resources, Reporting requirements, 
Surface mining, Underground mining. 
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30 CFR Part 746 


Coal mining, Mining plan, Public 
lands, Mineral resources, Reporting 
requirements, Surface mining, 
Underground mining. 


Accordingly, 30 CFR Parts 700, 701, 
740, and 745 are amended, Parts 741, 742, 
743 and 744 removed, and a revised Part 
746 added as follows: 


Dated: December 27, 1982. 
Daniel N. Miller, Jr., 
Assistant Secretary, Energy and Minerals. 


PART 700—GENERAL 


1. Section 700.1(d) is revised to read 
as follows: 


§ 700.1 Scope. 


* * * * 


(d) Subchapter D of this chapter 
identifies the procedures that apply to 
surface coal mining and reclamation 
operations conducted on Federal lands 
rather than State or private lands and 
incorporates by reference the 
requirements of the applicable 
regulatory program and the inspection 
and enforcement requirements of 
Subchapter L of this chapter. 


Authority: 30 U.S.C. 1201 et seg. 


2. The definition of “regulatory 
program” in § 700.5 is revised to read as 
follows: 


§ 700.5 Definitions. 


7 * * * 


Regulatory program means any 
approved State or Federal program or, in 
a State with no approved State or 
Federal program and coal exploration 
and surface coal mining and reclamation 
operations are on Federal lands, the 
requirements of subchapters A, F, G, J, 
K, L, M, and P of this chapter. 

Authority: 30 U.S.C. 1201 et seq. 


3. Section 700.11(g) is revised to read 
as follows: 


§700.11 Applicability. 


* * 


(g) Coal exploration on lands subject 
to the requirements of 30 CFR Part 211 of 
this title. 


Authority: 30 U.S.C, 1201 et seg. 


PART 701—PERMANENT 
REGULATORY PROGRAM 


4. The definition of “permit” in § 701.5 
is revised to read as follows: 


§701.5 Definitions. 


* * * * * 


Permit means a permit to conduct 
surface coal mining and reclamation 
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operations issued by the State 
regulatory authority pursuant to a State 
program or by the Secretary pursuant to 
a Federal program. For purposes of the 
Federal lands program, permit means a 
permit issued by the State regulatory 
authority under a cooperative agreement 
or by OSM where there is no 
cooperative agreement. 


* * * * * 


Authority: 30 U.S.C. 1201 et seg. 


5. Section 701.11(b) is revised to read 
as follows: 


§701.11 Applicability. 

(b) Any person who conducts surface 
coal mining and reclamation operations 
on Federal lands on or after 8 months 
from the date of approval of a State 
program or implementation of a Federal 
program for the State in which the 
Federal lands are located shall have a 
permit issued pursuant to Part 740 of this 
chapter. However, under conditions 
specified in § 740.13(a)(3) of this chapter, 
a person may continue such operations 
under a mining plan previously 
approved pursuant to Part 211 of this 
title or a permit issued by the State 
under the interim State program after 8 
months after the date of approval of a 
State program or implementation of a 
Federal program. 

Authority: 30 U.S.C. 1201 et seq. 


6. Part 740 is revised to read as 
follows: 


PART 740—GENERAL 
REQUIREMENTS FOR SURFACE COAL 
MINING AND RECLAMATION 
OPERATIONS ON FEDERAL LANDS 


Sec. 

740.1 Scope and purpose. 

740.4 Responsibilities. 

740.5 Definitions. 

740.10 Information collection. 

740.11 Applicability. 

740.13 Permits. 

740.15 Bonds on Federal lands. 

740.17. Inspection, enforcement and civil 

penalties. 

740.19 Performance standards. 
Authority: 30 U.S.C. 1201 et seg. and 30 

U.S.C. 181 et seq. 


§740.1 Scope and purpose. 

This subchapter provides for the 
regulation of surface coal mining and 
reclamation operations on Federal 
lands, 


§740.4 Responsibilities. 
(a) The Secretary is responsible for: 
(1) Approval, disapproval or 
conditional approval of mining plans 
with respect to lands containing leased 
Federal coal and of modifications 


thereto, in accordance with the Mineral 
Leasing Act of 1920, as amended, 30 
U.S.C. 181 et seq.; 

(2) Execution, modification or 
termination of State-Federal cooperative 
agreements in accordance with Part 745 
of this chapter; and 

(3) Designation of areas of Federal 
lands as unsuitable for all or certain 
types of surface coal mining and 
reclamation operations, or termination 
of such designations, in accordance with 
Part 769 of this chapter. 

(4) Determination of valid existing . 
rights for surface coal mining and 
reclamation operations on Federal lands 
within the boundaries of any areas 
specified under section 522 (e)(1) or (2) 
of the Act. 

(5) Determination that there are no 
significant recreational, timber, 
economic, or other values which may be 
incompatible with surface coal mining 
and reclamation operations on any 
Federal lands within the boundaries of 
any national forest under section 
522(e)(2) of the Act. 

(b) OSM is responsible for: 

(1) Providing a decision document 
recommending to the Secretary 
approval, disapproval or conditional 
approval of mining plans and of 
modifications thereto; 

(2) Approval of experimental practices 
on Federal lands; 

(3) Inspection, enforcement and civil 
penalties with respect to surface coal 
mining and reclamation operations on 
Federal lands except as provided in 
paragraph (c)(5) of this section; 

(4) Processing citizen requests for 
Federal inspections on Federal lands in 
accordance with Parts 842, 843 and 845 
of this chapter; and 

(5) Overseeing the State regulatory 
authority's administration and 
enforcement of the State program on 
Federal lands pursuant to the terms of 
any cooperative agreement. 

(c) The following responsibilities of 
OSM may be delegated to a State 
regulatory authority under a cooperative 
agreement: 

(1) Review and approval, conditional 
approval of disapproval or permit 
applications for surface coal mining and 
reclamation operations on Federal 
lands, revisions or renewals thereof, and 
applications for the transfer, sale or 
assignment of such permits; 

(2) Consultation with and obtaining 
the consent, as necessary, of the Federal 
land management agency with respect 
to post-mining land use and to any 
special requirements necessary to 
protect non-coal resources of the areas 
affected by surface coal mining and 
reclamation operations; 
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(3) Consultation with and obtaining 
the consent, as necessary, of the Bureau 
of Land Management with respect to 
requirements relating to the 
development, production and recovery 
of mineral resources on lands affected 
by surface coal mining and reclamation 
operations involving leased Federal coal 
pursuant to 43 CFR Part 3400; 

(4) Approval and release of 
performance bonds, liability insurance 
and, as applicable, Federal lessee 
protection bonds required for surface 
coal mining and reclamation operations 
on Federal lands. Approval and release 
of Federal lessee protection bonds 
requires the concurrence of the Federal 
land management agency; 

(5) Responsibilities of the regulatory 
authority with respect to inspection, 
enforcement and civil penalty activities 
for (i) exploration operations not subject 
to Part 211 of this title, and (ii) surface 
coal mining and reclamation operations 
on Federal lands; 

(6) Review and approval of 
exploration operations not subject to the 
requirements of Part 211 of this title; and 

(7) Preparation of documentation to 
comply with the requirements of the 
National Environmental Policy Act (42 
U.S.C. 4321 et seq.), except, OSM 
continues to be responsible for: 

(i) Determining the scope, content and 
format and ensuring the objectivity of 
NEPA compliance documents; 

(ii) Making the determination of 
whether or not the preparation of an 
environmental impact statement is 
required. 

(iii) Notifying and soliciting views of 
other State and Federal agencies, as 
appropriate, on the environmental 
effects of the proposed action; 

(iv) Publishing and distributing draft 
and final NEPA compliance documents; 

(v) Making policy responses to 
comments on draft NEPA compliance 
documents; 

(vi) Independently evaluating NEPA 
compliance documents; and 

(vii) Adopting NEPA compliance 
documents and determining Federal 
actions to be taken on alternatives 
presented in such documents. 

(d) The Bureau of Land Management 
is responsible for: 

(1) Receiving and approving 
exploration plans pursuant to Part 211 of 
this title; 

(2) Inspection, enforcement and civil 
penalties with respect to the terms and 
conditions of coal exploration licenses 
issued pursuant to 43 CFR Part 3400; 

(3) Inspection, enforcement and civil 
penalties with respect to the terms and 
conditions of exploration operations 
subject to Part 211 of this title; 
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(4) Reviewing the resource recovery 
and protection plan and modifications 
thereto, as required by Part 211 of this 
title and recommending to the Secretary 
approval, disapproval or conditional 
approval of the resource recovery and 
protection plan; 

(5) Inspection, enforcement and civil 
penalties with respect to the recovery 
and protection of the coal resource as 
required by Part 211 of this title; 

(6) Protecting mineral resources not 
included in the coal lease; 

(7) Issuance of exploration licenses for 
Federal coal subject to the requirements 
of 43 CFR Part 3400; 

(8) Issuance of leases and licenses to 
mine Federai coal subject to the 
requirements of 43 CFR Part 3400; and 

(9) Issuance, readjustment, 
modification, termination, cancellation, 
and approval of transfers of Federal 
coal leases pursuant to the Mineral 
Leasing Act and the Mineral Leasing Act 
for Acquired Lands of 1947, as amended, 
30 U.S.C. 351 et seg. 

(e) The Federal land management 
agency is responsible for: 

(1) Determining post-mining land uses; 

(2) Protection of non-mineral 
resources; 

(3) Requiring such conditions as may 
be appropriate to regulate surface coal 
mining and reclamation operations 
under other provisions of law applicable 
to such lands under its jurisdiction; and 

(4) Where land containing leased 
Federal coal is under the surface 
jurisdiction of a Federal agency other 
than the Department, concur in the 
terms of the mining plan approval. 


§ 740.5 Definitions. 


(a) As used in this subchapter, the 
term: 

Authorized officer means any person 
authorized to take official action on 
behalf of a Federal agency that has 
administrative jurisdiction over Federal 
lands. 

Coal lease means a Federal coal lease 
or license issued by the Bureau of Land 
Management pursuant to the Mineral 
Leasing Act and the Federal Acquired 
Lands Leasing Act of 1947 (30 US.C. 351 
et seq.). 

Cooperative agreement means a 
cooperative agreement entered into in 
accordance with section 523(c) of the 
Act and Part 745 of this chapter. 

Federal land management agency 
means a Federal agency having 
administrative jurisdiction over the 
surface of Federal lands that are subject 
to these regulations. 

Federal lease bond means the bond or 
equivalent security required by 43 CFR 
Part 3400 to assure compliance with the 


terms and conditions of a Federal coal 
lease. 

Federal lessee protection bond means 
a bond payable to the United States or 
the State, whichever is applicable, for 
use and benefit of a permittee or lessee 
of the surface lands to secure payment 
of any damages to crops or tangible 
improvements on Federal lands, 
pursuant to section 715 of the Act. 

Lease terms, conditions and 
stipulations means all of the standard 
provisions of a Federal coal lease, 
including provisions relating to lease 
duration, fees, rentals, royalties, lease 
bond, production and recordkeeping 
requirements, and lessee rights of 
assignment, extension, renewal, 
termination and expiration, and site- 
specific requirements included in 
Federal coal leases in addition to other 
terms and conditions which relate to 
protection of the environment and of 
human, natural and mineral resources. 

Leased Federal coal means coal 
leased by the United States pursuant to 
43 CFR Part 3400, except mineral 
interests in coal on Indian lands. 

Mineral Leasing Act or MLA means 
the Mineral Leasing Act of 1920, as 
amended, 30 U.S.C. 181, et seg. 

Mining plan means the plan for 
mining leased Federal coal required by 
the Mineral Leasing Act. 

Permit application package means a 
proposal to conduct surface coal mining 
and reclamation operations on Federa! 
lands, including an application for a 
permit, permit revision or permit 
renewal, all the information required by 
the Act, this subchapter, the applicable 
State program, any applicable 
cooperative agreement and all other 
applicable laws and regulations 
including, with respect to leased Federal 
coal, the Mineral Leasing Act and its 
implementing regulations. 

Regulatory authority means the State 
regulatory authority pursuant to a 
cooperative agreement approved under 
Part 745 of this chapter or, in the 
absence of a cooperative agreement, 
OSM. 

TVA-owned lands means land owned 
by the United States and entrusted to or 
managed by the Tennessee Valley 
Authority. 

(b) The following terms shall have 
meanings as set forth in Part 211 of this 
title: Exploration; exploration plan; 
maximum economic recovery; method of 
operation; mine; and resource recovery 
and protection plan. 


§ 740.10 information collection. 

The information collection 
requirements contained in this part have 
been approved by OSM of Management 
and Budget under 44 U.S.C. 3507 and 
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assigned clearance numbers 1029-0026 
and 1029-0027. The information is being 
cbllected to determine compliance with 
sections 506, 507, 509, 510, 515 and 523 of 
the Act (30 U.S.C. 1256, 1257, 1259, 1260, 
1265 and 1273) and this part. The 
obligation to respond to the information 
collection requirements of this part is 
mandatory. 
§ 740.11 
(a) Upon approval or promulgation of 
a regulatory program for a State, that 
program and this subchapter shall apply 
to: : 


Applicability. 


{1) Coal exploration operations on 
lands not subject to Part 211 of this title, 

(2) Surface coal mining and 
reclamation operations on lands 
containing leased Federal coal, and 

(3) Surface coal mining and 
reclamation operations on lands where 
either the coal to be mined or the 
surface are owned by the United States, 
except as specified in this subchapter. 

(b) Where OSM is the regulatory 
authority, references in the State 
program to the State or an agency or 
official of the State (with respect to 
functions of the State acting as 
regulatory authority) shall be construed 
as referring to OSM. 

(c) Where the Secretary and a State 
have entered into a cooperative 
agreement, the cooperative agreement 
shall delineate the responsibilities of the 
Secretary and the State with respect to 
the administration of the regulatory 
program and this subchapter. 

(d) Nothing in this subchapter shall 
affect in any way the authority of the 
Secretary or any Federal land 
management agency to include in any 
lease, license, permit, contract, or other 
instrument such conditions as may be 
appropriate to regulate surface coal 
mining and reclamation operations 
under provisions of law other than the 
Act on land under their jurisdiction. 

(e) This subchapter shall not apply to 
surface coal mining and reclamation 
operations within a State prior to 
approval or promulgation of a regulatory 
program for the State. 


§ 740.13 Permits. 


(a) General requirements. (1) No 
person shall conduct surface coal mining 
and reclamation operations on lands 
subject to this part unless that person 
has first obtained a permit issued 
pursuant to the regulatory program and 
this part. 

(2) Every person conducting surface 
coal mining and reclamation operations 
on lands subject to this part shall 
comply with the terms and conditions of 
the permit and the lease or license, the 
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Act, this subchapter, the regulatory 
program and all other applicable State 
and Federal laws and regulations. 

(3) Surface coal mining and 
reclamation operations authorized under 
the initial regulatory program or Part 211 
of this title, as applicable, may be 
conducted beyond the eight-month 
period prescribed in the applicable 
regulatory program if all of the following 
conditions are present: 

(i) A timely and administratively 
complete application for a permit to 
conduct those operations under this Part 
has been made to the regulatory 
authority in accordance with the 
provisions of this Part and the 
applicable regulatory program; 

(ii) The regulatory authority has not 
yet rendered a final decision with 
respect to the permit application; and 

(iii) Those operations are conducted in 
compliance with all terms and 
conditions of the initial regulatory 
program approval or permit, the 
requirements of the Act. 30 CFR Chapter 
Vil, Subchapter B or Part 211 of this title, 
as applicable, applicable State laws and 
regulations, and the requirements of the 
applicable lease or license. 

(b) Permit Application Package. (1) 
Each application for a permit, or permit 
revision or renewal thereof to conduct 
surface coal mining and reclamation 
operations on lands subject to this part 
shall be accompanied by a fee made 
payable to the regulatory authority. The 
amount of the fee shall be determined in 
accordance with the permit fee criteria 
of the applicable regulatory program. 

(2) Unless specified otherwise by the 
regulatory authority, seven copies of the 
complete permit application package 
shall be filed with the regulatory 
authority. 

(3) Each permit application package 
shall include: 

(i) The information required for a 
permit application or for an application 
for revision or renewal of a permit under 
the applicable regulatory program; 

(ii) The resource recovery and 
protection plan required by Part 211 of 
this title for operations on lands 
containing leased Federal coal; and 

(iii) Where OSM is the regulatory 
authority or where the proposed 
operations are on lands containing 
leased Federal coal, the following 
supplemental information to ensure 
compliance with Federal laws and 
regulations other than the Act: 

(A) A description of the affected area 
of the proposed surface coal mining and 
reclamation operation with respect to: 
(1) Increases in employment, population 
and revenues to public and private 
entities, and (2) the ability of public and 
private entities to provide goods and 


services necessary to support surface 
coal mining and reclamation operations. 

(B) An evaluation of impacts to the 
scenic and aesthetic resources, including 
noise on the surrounding area, due to 
the proposed surface coal mining and 
reclamation operation. 

(C) A statement, including maps and 
ownership data as appropriate, of any 
cultural or historical sits listed on the 
National Register of Historic Places 
within the affected area of the proposed 
surface coal mining and reclamation 
operation. 

(D) A statement of the classes of 
properties of potential significance 
within the disturbed area, and a plan for 
the identification and treatment, in 
accordance with 36 CFR Part 800, of 
properties significant and listed or 
eligible for listing on the National 
Register of Historic Places within the 
disturbed area of the proposed surface 
coal mining and reclamation operation. 

(E) A description of the probable 
changes in air quality resulting from the 
mining operation and any necessary 
measures to comply with prevention of 
significant deterioration limitations, 
State Implementation Plans, or other 
Federal or State laws for air quality 
protection. 

(F) A description of the location, 
acreage and condition of important 
habitats of selected indicator species 
located within the affected area of the 
proposed surface coal mining and 
reclamation operation. 

(G) A description of active and 
inactive nests and prey areas of any 
Bald or Golden eagles located within the 
affected area of the proposed surface 
coal mining and reclamation operations. 

(H) A description of all threatened 
and endangered species and their 
critical habitats located within the 
affected area of the proposed surface 
coal mining and reclamation operations. 

(4) Where the surface of the Federal 
lands is subject to a lease or permit 
issued by the Federal government to a 
person other than the applicant, the 
permit application package shall contain 
information sufficient to demonstrate 
compliance with the requirements of 
§ 740.15(c)(1). This requirement shall not 
apply to TVA-owned lands. 

(c) Permit Review and Processing. 
Applications for permits, permit 
revisions or renewals thereof to conduct 
surface coal mining and reclamation 
operations on lands subject to this part 
shall be reviewed and processed in 
accordance with the requirements of the 
applicable regulatory program, subject 
to the following additional requirements: 

(1) Permit terms and conditions. 
Permits shall include, as applicable, 
terms and conditions required by the 
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lease issued pursuant to the Mineral 
Leasing Act and by other applicable 
Federal laws and regulations. 

(2) Criteria for permit approval or 
denial. The regulatory authority shall 
not approve an application for a permit, 
or permit revision or renewal thereof for 
surface coal mining and reclamation 
operations onjands subject to this part 
unless the application is in accordance 
with the requirements of the applicable 
regulatory program and this Part or a 
cooperative agreement, as applicable. 

(3) Public participation in permit 
review process. Where public hearings 
were held and determinations made 
under section 2(a)(3) (A), (B) and (C) of 
the Mineral Leasing Act (30 U.S.C. 
201(a)(3) (A), (B) and (C)), such hearings 
may be made a part of the record of 
each public hearing on a permit 
application held pursuant to the 
requirements of the applicable 
regulatory program and this part. 
Matters covered at such hearings and 
determinations made at such hearings 
need not be readdressed. 

(4) Permit review processing for 
operations on lands administered by a 
Federal land management agency. Upon 
receipt of a permit application package 
or a proposed revision or renewal of an 
approved permit that involves surface 
coal mining and reclamation operations 
on lands administered by an agency of 
the Federal Government, the regulatory 
authority shall transmit a copy of the 
complete permit application package, or 
proposed revision or renewal thereof, to 
the Federal land management agency, 
with a request for review and comment. 

(5) Consultation with other Federal 
agencies, Prior to approving or 
disapproving a permit, permit revision 
or renewal thereof, the regulatory 
authority shall consider the comments of 
the Federal land management agency 
and include these comments in the 
record of permit decisions. 

(6) Permit processing schedule. The 
regulatory authority shall process the 
permit application package within the 
time schedule established by the 
applicable regulatory program, except 
that the schedule may be extended if 
necessary to ensure compliance with 
Federal laws and regulations other than 
the Act. 

(7) Determination of operator 
compliance with the Act. Where OSM is 
the regulatory authority, it shall afford 
the applicant or operator an opportunity 
for an adjudicatory hearing as provided 
in 43 CFR Part 4 prior to a final 
determination on whether the applicant, 
or the operator specified in the 
application, controls or has controlled 
mining operations with a demonstrated 





pattern of willful violations of the Act of 
such nature and duration and with such 
resulting irreparable damage to the 
environment as to indicate an intent not 
to comply with the provisions of the Act. 

(8) Administrative review of decisions 
on permit applications. Where OSM is 
the regulatory authority, the final 
decision on a permit application is 
subject to an appeal to the Department's 
Office of Hearings and Appeals as 
provided in Part 787 of this Chapter. 
Where the State is the regulatory 
authority under a cooperative 
agreement, the final decision on a permit 
application is subject to administrative 
review as provided under the approved 
State program. 

(9) Bonds and insurance required for 
issuance of permits. After the approval 
of an application for a new or revised 
permit or for renewal of an existing 
permit, but prior to issuance of such 
permit, the applicant/permittee shall file 
with the regulatory authority: (i) a 
performance bond which meets the 
requirements of the applicable 
regulatory program; (ii) proof of liability 
insurance in accordance with the 
applicable regulatory program; and (iii) 
where required, evidence of the 
execution of a Federal lessee protection 
bond. Bonds required to be filed with 
OSM shall be in a form required by 
OSM and made payable to the United 

tates. 

(d) Review of permit revisions. (1) 
Where the State is the regulatory 
authority for surface coal mining and 
reclamation operations on lands subject 
to this subchapter, it shall inform OSM 
of each request for a permit revision 
with respect to operations on lands 
containing leased Federal coal. 

(2) OSM shall review each permit 
revision in consultation with the Bureau 
of Land Management and the 
appropriate Federal land management 
agency to determine whether the permit 
revision constitutes a mining plan 
modification requiring the Secretary's 
approval under section 746.18 of this 
chapter. 

(3) The regulatory authority shall 
consult with the Federal land 
management agency to determine 
whether any permit revision will 
adversely affect Federal resources other 
than coal and whether the revision is 
consistent with that agency's land use 
plans for other Federal laws, regulations 
and executive orders for which it is 
responsible. 

(e) Transfer, assignment or sale of 
rights. (1) The regulatory authority, 
before approving or disapproving an 
application for transfer, assignment or 
sale of rights granted under a permit 
issued pursuant to this subchapter, shall 


consult with the appropriate Federal 
land management agency and the 
Bureau of Land Management, as 
applicabie. 

(2) Approval of a transfer, assignment 
or sale of rights granted under a permit 
issued pursuant to this subchapter shall 
not be construed to constitute a transfer 
or assignment of leasehold interests. 
Leasehold interests may be transferred 
or assigned only in accordance with 43 
CFR Part 3453. 

(f) Suspension or revocation of 
permits. (1) A permit to conduct surface 
coal mining and reclamation operations 
on Federal lands may be suspended or 
revoked by the regulatory authority in 
accordance with Part 843 of this chapter 
and the applicable regulatory program. 

(2) If a permit to conduct surface coal 
mining and reclamaticn operations on 
lands containing leased Federal coal is 
suspended or revoked, the regulatory 
authority shall notify the Bureau of Land 
Management so that the Bureau of Land 
Management can determine whether 
action should be taken to cancel the 
Federal lease. This section does not 
release the Federal lessee from the 
diligent development or continued 
operation requirements of Part 211 of 
this title. 


§ 746.15 Bonds on Federal lands. 


(a) Federal lease bonds. (1) Each 
holder of a Federal coal lease that is 
covered by a Federal lease bond 
required under 43 CFR Part 3474 may 
apply to the authorized officer for 
release of liability for that portion of the 
Federal lease bond that covers 
reclamation requirements. 

(2) The authorized officer may release 
the liability for that portion of the 
Federal lease bond that covers 
reclamation requirements if: 

(i) The lessee has secured a suitable 
performance bond covering the permit 
area under this part; 

(ii) There are no pending actions or 
unresolved claims against existing 
bonds; and 

(iii) The authorized officer has 
received concurrence from OSM and the 
Bureau of Land Management. 

(b) Performance bonds. Where the 
State is the regulatory authority under a 
cooperative agreement, the performance 
bonds required for operations on 
Federal lands shall be made payable to 
the United States and the State. Where 
OSM is the regulatory authority, such 
bonds shall be payable only to the 
United States. 

(c) Federal lessee protection bonds. 
(1) Where leased Federal coal is to be 
mined and the surface of the land is 
subject to a lease or permit issued by 
the United States for purposes other 
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than surface coal mining, the applicant 
for a mining permit, if unable to obtain 
the written consent of the permittee or 
lessee of the surface to enter and 
commence surface coal mining 
operations, shall submit to the 
regulatory authority with his application 
evidence of execution of a bond or 
undertaking which meets the 
requirements of this section. The 
Federal lessee protection bond is in 
addition to the performance bond 
required by a regulatory program. This 
section does not apply to permits or 
licenses for the use of the surface that 
do not convey to the permittee or 
licensee the right of transfer, sale or 
consent to other uses. 

(2) The bond shail be payable to the 
United States and, as applicable, the 
State for the use and benefit of the 
permittee or lessee of the surface lands 
involved. 

(3) The bond shall secure payment to 
the surface estate for any damage which 
the surface coal mining and reclamation 
operation causes to the crops or tangibie 
improvements of the permittee or lessee 
of the surface lands. 

(4) The amount of the bond shall be 
determined either by the applicant and 
the Federal lessee or permittee or as 
determined in an action brought against 
the person conducting surface coal 
mining and reclamation operations or 
upon the bond in a court of competent 
jurisdiction. 

(d) Release cf Bonds. (1) A Federal 
lease bond may be released by the State 
upon satisfactory compliance with all 
applicable requirements of Part 211 of 
this chapter and 43 CFR Part 3400 and 
after the release is concurred in by the 
Bureau of Land Management. 

(2) A Federal lessee protection bond 
shall be released upon the written 
consent of the permittee or lessee 

(3) Where surface coal mining and 
reclamation operations are subject to an 
approved mining plan, a performance 
bond shall be released by the State afte! 
the release is concurred in by OSM. 


§ 740.17 
penaities. 


inspection, enforcement and civii 


(a) General requirements. (1) Where 
OSM is the regulatory authority, Parts 
840, 842, 843 and 845 of this chapter shall 
govern its inspection, enforcement and 
civil penalty activities with respect to 
surface coal mining and reclamation 
operations on Federal lands. 

(2) Where the State is the regulatory 
authority under a cooperative 
agreement, the State program shall 
govern inspection, enforcement and civil 
penalty activities by the regulatory 
authority with respect to surface coal 
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mining and reclamation operations on — 
Federal lands, while the requirements of 
Part 842, 843 and 845 of this chapter 
shall govern OSM inspection, 
enforcement and civil penalty activities 
conducted in oversight of the State 
program. 

(3) The requirements of this section 
shall not apply to coal exploration on 
Federal lands subject to the 
requirements of Part 211 of this chapter. 

(b) Right of entry. (1) Persons 
engaging in coal exploration or surface 
coal mining and reclamation operations 
on Federal lands shall provide access 
for any authorized officer of OSM, the 
regulatory authority, and, as applicable, 
the Bureau of Land Management or the 
appropriate Federal! land management 
agency to inspect the operations, 
without advance notice or a search 
warrant and upon presentation of 
appropriate credentials, to determine 
whether the operations are in 
compliance with ail applicable laws, 
regulations, notices and orders, and 
terms and conditions of the permit. 

(2) Any authorized representative of 
the regulatory authority and, as 
applicable, the Bureau of Land 
Management may, at reasonable times 
and without delay, have access to and 
copy any records and inspect any 
monitoring equipment or method of 
operation required under the Act, this 
subchapter and the permit, lease, license 
or mining plan in accordance with 
paragraph (a) of this section. 

(3) No search warrant shall be 
required with respect to any activity 
under paragraph (a) or (b) of this 
section, except entry into a building 
without consent of the person in control 
of the building. 

(c) Inspections. Inspections shall, to 
the extent practical, be conducted 
jointly if more than one government 
agency is involved. The regulatory 
authority shall coordinate inspections 
by Federal agencies and may request 
the participation of representatives from 
other Federal agencies when necessary 
to ensure compliance with this 
subchapter and other applicable Federal 
laws, regulations and orders. 


§ 740.19 Performance standards. 

(a) Operations and reclamation. (1) 
Surface coal mining and reclamation 
operations on lands subject to this Part 
shall be conducted in accordance with 
the performance standards of the 
applicable regulatory program. 

(2) Surface coal mining and 
reclamation operations on lands 
containing leased Federal coal shall be 
conducted in accordance with the 
requirements of the terms, conditions 
and stipulations of the lease issued 


under the Mineral Leasing Act and its 
implementing regulations in Part 211 of 
this title, as applicable, and the mining 
plan. 

(b) Completion of operations and 
abandonment. (1) Upon completion of 
operations, bonds shal! be released in 
accordance with § 740.15(d) of this 
chapter. 

(2) Where there is a Federal lease 
bond: 

(i) Not less than 30 days prior to 
permanent cessation or abandonment of 
surface coal mining and reclamation 
operations, the person conducting those 
operations shall submit to OSM, in 
duplicate, a notice of intention to cease 
or abandon those operations, with a 
statement of the number of acres 
affected by the operations, the extent 
and kind of reclamation accomplished 
and the structures and other facilities 
that are to be removed from or remain 
on the permit area. 

(ii) Upon receipt of this notice, the 
Bureau of Land Management and the 
appropriate Federal land management 
agency shall promptly make joint 
inspections to determine whether all 
operations have been completed in 
accordance with the requirements of 
Part 211 of this title, the lease or licenses 
and the mining plan. Where all of these 
requirements have been complied with, 
the liability under the lease bond of the 
person conducting surface coal mining 
and reclamation operations shall be 
terminated. 

(3) Where OSM is the regulatory 
authority, public hearings held with 
respect to final abandonment and 
releases of the performance bonds shall 
be in accordance with 5 U.S.C. 554 and 
43 CFR Part 4. 


PARTS 741, 742, 743 AND 744— 
[REMOVED] 


7. Parts 741, 742, 743 and 744 are 
removed. 

8. Part 745 is revised to read as 
follows: 


PART 745—STATE-FEDERAL 
COOPERATIVE AGREEMENTS 


Sec. 
745.1 Scope. 
745.10 Information collection. 
745.11 Application and agreement. 
745.12 Terms. 
745.13 Authority reserved by the Secretary. 
745.14 Amendments. 
745.15 Termination. 
745.16 Reinstatement. 
Authority: 30 U.S.C. 1201 et seg. and 30 
U.S.C. 181 et seg. 


$745.1 Scope. 
This Part sets forth requirements for 
the development, approval and 


administration of cooperative 
agreements under section 523(c) of the 
Act. 


§ 745.10 information collection. 


The information collection 
requirements contained in this part have 
been approved by OSM of Managemen‘ 
and Budget under 44 U.S.C. 3507 and 
assigned clearance number 1029-0028. 
The information is being collected 
pursuant to section 523(c) of the Act (30 
U.S.C. 1273{c)) and will be used to 
support a State’s request for a State- 
Federal cooperative agreement or an 
amendment, termination or 
reinstatement thereto. 


The obligation to respond to the 
information collection requirements of 
this part is mandatory. 


§ 745.11 Application and agreement. 


(a) The Governor of any State may 
request that the Secretary enter into a 
cooperative agreement with the State, 
provided the State has an approved 
State regulatory program or has 
submitted a regulatory program for 
approval under Part 731 of this chapter, 
and has or may have within the State 
surface coal mining and reclamation 
operations on Federal lands. 

(b) A request for a cooperative 
agreement shall be submitted in writing 
and, except to the extent previously 
submitted in the State program, shall 
include the following information: 

(1) Information sufficient for OSM to 
make findings in accordance with 
paragraph (f) of this section; 

(2) A proposed agreement consistent 
with the requirements of this Part; and 

(3) A certification by the Attorney 
General or the chief legal officer of the 
State regulatory authority that no State 
statutory, regulatory or legal constraint 
exists which would preclude the State 
regulatory authority from fully carrying 
out the proposed cooperative agreement. 

(c) OSM shall publish a notice of the 
request and the full text of the terms of 
the proposed cooperative agreement as 
submitted or as subsequently modified 
by OSM and the State in the Federal 
Register as a proposed rule. A notice of 
the request and a summary of the terms 
of the proposed agreement shall also be 
published in a newspaper(s) of general 
circulation throughout the State. Both 
notices shall include: 

(1) The location at which a copy of the 
request submitted by the State may be 
obtained; and 

(2) A date, not less than 30 days after 
publication of the notices, before which 
members of the public may submit 
written comments on the request and 





the person to whom comments should 
be addressed. 

(d) A public hearing shall be held 
within the comment period in a suitable 
location in the State requesting the 
cooperative agreement. This hearing 
may be combined with public hearings 
required under Part 732 of this chapter 
for the Secretary's consideration of 
approval of a State program submission, 
if appropriate. The date, time and place 
of the public hearing(s) on the request 
will be published in the Federal Register 
not less than 15 days prior to the date of 
the hearing. 

(e) Before the expiration of the 
comment period, OSM shall consult with 
the Bureau of Land Management, Fish 
and Wildlife Service, and Federal land 
management agencies, as appropriate, 
with respect to the proposed cooperative 
agreement. 

(f} OSM shall recommend to the 
Secretary that a cooperative agreement 
be entered into with a State, if OSM 
finds that: 

(1) The State has an approved State 
regulatory program; 

(2) The State regulatory authority has 
sufficient budget, equipment and 
personnel to enforce fully its regulatory 
program on lands subject to this Part in 
the State; and 

(3) The State has the legal authority to 
enter into the cooperative agreement. 

(g) The Secretary shall publish in the 
Federal Register his or her decision with 
respect to a request by a State to enter 
into a cooperative agreement and the 
reasons therefor and the full text of the 
cooperative agreement. 


§ 745.12 Terms. 

Each cooperative agreement shall 
include: 

(a) Terms obligating the State 
regulatory authority to inspect all 
surface coal mining and reclamation 
operations on Federal lands in 
accordance with the State regulatory 
program and to enforce the State 
program on Federal lands; 

(b) A description of the powers and 
authority reserved by the Secretary, 
iricluding, but not limited to, those 
specified under § 745.13; 

(c) Provisions for the administration 
and enforcement by OSM and the State 
of this subchapter so as to minimize 
overlap and duplication; 

(d) Provisions for regular reports by 
the State regulatory authority to OSM 
on the results of the State's 
implementation and administration of 
the cooperative agreement. 

(e) Terms requiring the State 
regulatory authority to maintain 
sufficient personnel and facilities to 
comply with the terms of the 


cooperative agreement, and to notify 
OSM of any substantial change in State 
statutes, regulations, funding, staff, or 
other changes which would affect the 
State’s ability to carry out the terms of 
the cooperative agreement; 

(f) Terms for coordination among the 
State regulatory authority, the Federal 
land management agency, the Bureau of 
Land Management and OSM; 

(g) Terms obligating the State 
regulatory authority to— 

(1) Make available to OSM 
information on any action taken 
regarding any permit application for 
surface coal mining and reclamation 
operations on Federal lands; and 

(2) Where lands containing leased 
Federal coal are involved, provide OSM, 
in the form specified by OSM in 
consultation with the State, with written 
findings indicating that each permit 
application is in compliance with the 
terms of the regulatory program and a 
technical analysis of each permit 
application to assist OSM in meeting its 
responsibilities under other applicable 
Federal laws and regulations. 


§ 745.13 Authority reserved by the 
Secretary. 

The Secretary shall not delegate to 
any State, nor shall any cooperative 
agreement under this Part be construed 
to delegate to any State, authority to— 

(a) Designate Federal lands as 
unsuitable for surface coal mining under 
subchapter F of this chapter or terminate 
such designations; 

(b) Comply with the National 
Environmental Policy Act of 1969, as 
amended, 42 U.S.C. 4321 et seg., and 
Federal laws and regulations other than 
SMCRA; 

(c) Develop land use management 
plans for Federal lands where the 
surface estate is Federally-owned; 

(d) Regulate non-coal mining activities 
on Federal lands; 

(e) Determine when, where, and how 
to lease Federal coal and how much to 
lease; 

(f} Develop terms for Federal coal 
leases, including any special terms 
relating to mining and reclamation 
procedures; 

(g) Evaluate Federal coal resources; 

(h) Establish royalties, rents, and 
bonuses charged in connection with 
Federal coal leases; 

(i) Approve mining plans or 
modifications thereto; 

(j) Enforce Federal lease terms, 
including diligent development and 
maximum economic recovery 
requirements; 

(k) Approve or determine post-mining 
land uses for Federal lands where the 
surface estate is Federally-owned; 
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(1) Release Federal lease bonds; 

(m) Evaluate the State’s 
administration and enforcement of the 
approved State program and 
implementation of the cooperative 
agreement on Federal lands; 

(n) Comply with the inspection, 
enforcement and civil penalties 
requirements of Parts 842 and 843 of this 
chapter except as provided under 
§ 740.4(c)(5) of this chapter; 

(o) Determine valid existing rights for 
surface coal mining and reclamation 
operations on Federal lands within the 
boundaries of any areas specified under 
section 522(e) (1) or (2) of the Act; or 

(p) Determine that there are no 
significant recreational, timber, 
economic, or other values which may be 
incompatible with surface coal mining 
and reclamation operations on any 
Federal lands within the boundaries of 
any national forest under section 
522(e)(2) of the Act. 


§ 745.14 Amendments. 


A cooperative agreement which has 
been approved pursuant to § 745.11 may 
be amended by mutual agreement of the 
Secretary and the Governor of a State. 
Amendments shall be adopted by 
Federal rulemaking, in accordance with 
§ 745.11. 


§ 745.15 Termination. 


(a) A cooperative agreement may be 
terminated by the State upon written 
notice to the Secretary, specifying the 
date upon which the cooperative 
agreement shall be terminated. The date 
of termination shall not be less than 90 
days from the date of the notice. 

(b) A cooperative agreement may be 
terminated by the Secretary after giving 
notice to the State regulatory authority 
and affording the State regulatory 
authority and the public an opportunity 
for a public hearing and comment 
period, in accordance with the 
cooperative agreement, if the Secretary 
finds that: 

(1) The State regulatory authority has 
substantially failed to comply with the 
requirements of this subchapter, the 
State program, or the cooperative 
agreement, or 

(2) The State regulatory authority has 
failed to comply with any undertaking 
by the State in the cooperative 
agreement upon which approval of the 
State program, cooperative agreement, 
or grant by OSM for administration or 
enforcement of the State program or 
cooperative agreement was based. 

(c) A cooperative agreement shall 
terminate— 
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(1) When no longer authorized by 
Federal law or the applicable State laws 
and regulations; or 

(2) Upon termination or withdrawal of 
the Secretary's approval of the 
applicable State program. 


§ 745.16 Reinstatement. 

(a) A State may apply for 
reinstatement of the cooperative 
agreement by providing written 
evidence to OSM that the State has 
remedied all defects for which the 
agreement was terminated and is fully 
capable of carrying out the cooperative 
agreement. Any reinstatement shall be 
by Federal rulemaking in accordance 
with § 745.11. 

(b) OSM may recommend approval of 
the reinstatement to the Secretary if it 
finds that the State meets all the 
requirements for the initial approval of a 
cooperative agreement under this 
subchapter. 

(c) The Secretary may approve 
reinstatement of a cooperative 
agreement if the Secretary concurs in 
findings of OSM which recommended 
that approval. 

9. Part 746 is added to Subchapter D to 
read as follows: 


PART 746—REVIEW AND APPROVAL 
OF MINING PLANS 


Sec. 
746.1 
746.11 


Scope. 

General requirements. 

746.10 Information collection. 

746.13 Decision document and 
recommendation on mining plan. 

746.14 Approval of mining plan. 

746.17 Term of approval. 

746.18 Modification of approved mining 
plans. 

Authority: 30 U.S.C. 1201 et seg. and 30 
U.S.C. 181 et seq. 


§ 746.1 Scope. 


This Part provides the process and 
requirements for the review and 
approval, disapproval! or conditional 
approval of mining plans on lands 
containing leased Federal coal. 


§ 746.10 
The information collection 
requirements contained in this section 
have been approved by OSM of 
Management and Budget under 44 U.S.C. 
3507 and assigned clearance number 
1029-0026. The information is being 
collected to determine compliance with 
section 523 of the Act (30 U.S.C. 1273) 
and this part. The obligation to respond 


Information collection. 


to the information collection 
requirements of this Part is mandatory. 


§ 746.11 General requirements. 

(a) No person shall conduct surface 
coal mining and reclamation operations 
on lands containing leased Federal coal 
until the Secretary has approved the 
mining plan. 

{b) Surface coal mining and 
reclamation operations on lands 
containing leased Federal coal shall be 
conducted in accordance with a permit 
issued in accordance with this 
subchapter, any lease terms and 
conditions, and the approved mining 
plan. 


§ 746.13 Decision document and 
recommendation on mining pian. 

OSM shall prepare and submit to the 
Secretary a decision document 
recommending approval, disapproval or 
conditional approval of the mining plan 
to the Secretary. The recommendation 
shall be based, at.a minimum, upon: 

(a) The permit application package, 
including the resource recovery and 
protection plan; 

(b) Information prepared in 
compliance with the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4321, et seq.; 

(c) Documentation assuring 
compliance with the applicable 
requirements of other Federal laws, 
regulations and executive orders other 
than the Act; 

(d) Comments and recommendations 
or concurrence of other Federal 
agencies, as applicable, and the public; 

(e) The findings and recommendations 
of the Bureau of Land Management with 
respect to the resource recovery and 
protection plan and other requirements 
of the lease and the Mineral Leasing 
Act; 

(f) The findings and 
recommendations of the regulatory 
authority with respect to the permit 
application and the State program; and 

(g) The findings and recommendations 
of OSM with respect to the additional 
requirements of this subchapter. 


§ 746.14 Approval, disapproval or 
conditional approval, of mining pian. 

The Secretary shall approve, 
disapprove or conditionally approve the 
mining plan in accordance with this 
part. 


§ 746.17 Term of approval. 
(a) Each mining plan approval shall 
cover the operations for which a 


complete permit application package 
was submitted, unless otherwise 
indicated in the approval. 

(b) An approved mining plan shail 
remain in effect until modified, 
cancelled or withdrawn and shall be 
binding on any person conducting 
mining under the approved mining plan. 


§ 746.18 Mining plan modification. 


(a) Mining plan modifications shall be 
approved by the Secretary. 

(b) The approval of mining plan 
modifications shall be in accordance 
with the procedures of this part for 
mining plan approval. 

(c) Surface coal mining and 
reclamation operations on lands 
containing leased Federal coal pursuant 
to a permit revision issued by the 
regulatory authority shall not commence 
until— 

(1) OSM determines that the permit 
revision does not constitute a mining 
plan modification under this section, or 

(2) If the permit revision constitutes a 
mining plan modification under this 
section, such modification has been 
approved by the Secretary. 

(d) Permit revisions constitute mining 
plan modifications if they meet any of 
the following criteria: 

(1) Any change in the mining plan 
which would affect the conditions of its 
approval pursuant to Federal law or 
regulation other than the Act; 

(2) Any change which would 
adversely affect the level of protection 
afforded any land, facility or place 
designated unsuitable for mining; 

(3) Any change in the location or 
amount of coal to be mined, except 
where such change is the result of: 

(i) A minor change in the amount of 
coal actually available for mining from 
the amount estimated; or 

(ii) An incidental boundary change; 

(4) Any change which would extend 
coal mining and reclamation operations 
onto leased Federal coal lands for the 
first time; 

(5) Any change which requires the 
preparation of an environmental impact 
statement under the National 
Environmental Policy Act or 1969, 42 
U.S.C. 4321 et seq.; 

(6) Any change in the mining 
operations and reclamation plan that 
would result in a change in the 
postmining land use where the surface is 
Federally-owned. 


[FR Doc. 83-3941 Filed 2-15-83; 8:45 am] 
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OFFICE AND MANAGEMENT AND 
BUDGET 


Cumulative Report on Rescissions and 
Deferrais 


February 1, 1983. 


This report is submitted in fulfillment 
of the requirements of Section 1014{e) of 
the Impoundment Control Act of 1974 
(Public Law 93-344). Section 1014{e) 
provides for a monthly rt listing all 
budget authority for this fiscal year with 
respect to which, as of the first day of 
the month, a special message has been 


6 
>SSs. 


This report gives the status as of 
February 1, 1983 of 20 rescission 
proposals and 69 deferra!s contained in 
the first five special messages of FY 


1983. These messages were transmitted 
to the Congress on October 1, and 
December 7, and 16, 1982, and January 5, 
and February 1, 1983. 


Rescissions (Table A and Attachment A) 


} 


Twenty rescission proposals totaling 
currently pending 
before the Congress. ’ 
summarizes the stat 
proposed by the 
February 1, 1983, while Attachment A 


shows the history and status of each 


rescission proposed during FY 1983. 


Deferrals (Table B and Attachment B) 


As of February 1, 1983, $12,125 million 
in 1983 budget authority was being 
deferred from obligation and another 
$31 thousand in 1983 obligations was 


being deferred from expenditure. 
Attachment B shows the history and 
status of each deferral reported during 
FY 1983. 


Information from special messages 


The special messages containing 
information on the recissions and the 
deferrals covered by the cumulative 
report are printed in the Federal 
Registers li 
Vol. 47, No. 194, FR p. 44524, Thursday, 

October 7, 1982 
Vol. 47, No. 238, FR p. 55602, Friday, 

December 10, 1982 
Vol. 47, No. 246, FR p. 57230, 

Wednesday, December 22, 1982 
Vol. 48, No. 7, FR p. 1266, Tuesday, 

January 11, 1983 
Vol. 48, No. 25, FR p. 5474, Friday, 

February 4, 1983 


BILLING CODE 3110-01-™ 
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TABLE A 
STATUS OF 1983 RESCISSIONS 
Amount 
(In millions 
of dollars) 
Rescissions proposed by the President (a0 ediwa einen as $1,554.0 
Accepted by the Congress =G- 
Rejected by the Congress =——— 
Pending before the Congress : case See 
TABLE B 
STATUS OF 1983 DEFERRALS 
Amount 


(In millions 
of dollars) 


Deferrals proposed by the President $i3,365.2 


Routine Executive releases (-$1801.1 million) and adjust- 
ments ($560.9 million) through February 1, 1983.... 


Overturned by the Congress 


Currently before the Congress 


This amount includes $31 thousand in outlays for a Department of 
the Treasury deferral (D83-16A). 


Attachments 





AS OF FEBRUARY 1. 1983 AMOUNT 
AMOUNTS IN PREVIOUSLY 
THOUSANDS OF DOLLARS CONSIDERED 
AGENCY /BURE AU/ ACCOUNT 


RESCISSION 
NUMBER 


FUNDS APPROPRIATED TO THE PRESIDENT 
Appalachian Regional Development Programs 


Appalachian Regional Development programs 
BA 
Re63- 2 


FUNDS APPROPRIATED TO THE PRESIDENT 
TOTAL BA 


DEPARTMENT OF AGRICULTURE 


Agricultural Research Service 


Buildings and facilities 
Ba 


Sot! Conservation Service 


Watershed and flood prevention operations 
BA 


R83 4 


Resource conservation and development 
BA 
R83 5 


Agricultural Cooperative Service 


Salaries and expenses 
Ba 


DEPARTMENT OF AGRICULTURE 
TOTAL BA 


DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 


Construction 
BA 


DEPARTMENT OF COMMERCE 
TOTAL BA 


DEPARTMENT OF EDUCATION 
Office of Elementary and Secondary Education 


Compensatory education for the disadvantaged 
BA 
R83- 7 


Schoo! assistance in federally affected areas 
BA 
R63- 8 


Special programs and populations 
BA 
R83 9 


Indian education 
Ba 
RB3- 10 


Off of Bilingual Educ & Minority Lang. Affairs 


Bilingual eduation 
BA 
RB3- 


Office of Postsecondary Education 


Guaranteed student loans 
BA 
R83- 
Higher and continuing education 


BA 
RB3- 


BY CONGRESS 


AMOUNT 
CURRENTLY 
BEFORE THE 
CONGRESS 


ATTACHMENT A - STATUS OF RESCISSIONS - FISCAL YEAR 1983 


DATE OF 
MESSAGE 


MO DA YR 


12 


16 82 


AMOUNT 
RESCINDED 
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AMOUNT 
MADE 
AVAILABLE 


DATE MADE 
AVAILABLE 
MO DA YR 
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ATTACHMENT A STATUS OF RESCISSIONS - FISCAL YEAR 1983 

AS OF FEBRUARY 1, 19 AMOUNT AMOUNT 
AMOUNTS IN PREVIOUSLY » CURRENTLY DATE OF AMOUNT DATE MADE 
THOUS DS DOLLARS ’ CONS IOERED BEFORE THE MESSAGE J MADE AVAILABLE 
AGENCY /BURE ACCOUN BY < 2 CONGRESS MO DA YF S t AVAILABLE MO DA YR 


DEPARTMENT 0O OL iG URBAN DEVELOPMENT 
69,000 
DEPARTMENT OF THE INTERIOR 
National Park Service 


Construction 


DEPARTMENT OF THE INTERIOR 
TOTAL BA 
DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
Federal aid highways (trust fund) 


BA 
R83 17 


Coast Guard 


Nat | recreat. boat. safety & faci! improv 
BA 


18 


DEPARTMENT OF TRANSPORTATION 
TOTAL BA 


OTHER INDEPENDENT AGENCIES 
Corporation for Public Broadcasting 


Public broadcasting fund 
BA 


OTHER INDEPENDENT AGENCIES 
TOTAL BA 


OFF-BUDGET FEDERAL ENTITIES 
Department of Agriculture 


Rural telephone bank 
BA 


OFF-BUOGET FEDERAL ENTITIES 
TOTAL BA 


TOTAL BA 


This is a rescission of FY 11985 funds 


END OF REPORT 
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ATTACHMENT 8 - STATUS OF DEFERRALS - FISCAL YEAR 1983 


AMOUNTS IN AMOUNT AMOUNT 


CONGRES- CUMULA- AMOUNT 


CUMULA- 


THOUSANDS OF DOLLARS TRANSMITTED TRANSMITTED DATE OF TIVE OMB SIONALLY TIVE DEFERRED 
DEFERRAL ORIGINAL SUBSEQUENT MESSAGE / AGENCY REQUIRED ADJUST - AS OF 
MENTS 


AGENCY /BUREAU/ ACCOUNT NUMBER REQUEST CHANGE 


MO DA YR RELEASES RELEASES 


2-1-83 


FUNDS APPROPRIATED TO THE PRESIDENT 
Appalachian Regional Development Programs 


Appalachian regional Gevelopment programs 
BA 083- 40 


International Security Assistance 


Foreign military sales credit 
BA 083- 
BA 083- 


Economic support fund 
BA 083- 
BA 083- 


Military assistance 
BA 083- 
BA 083- 
International Development Assistance 
Functional development assistance program 
Ba 083 1 


FUNDS APPROPRIATED TO THE PRESIDENT 
TOTAL BA 49 .578,480 


DEPARTMENT OF AGRICULTURE 
Agricultural Stabilization & Conservation 


Dairy and beekeeper indemnity programs 
BA 083- 36 


Sot! Conservation Sevice 


Watershed and flood prevention operations 
BA O83- 41 


Animal and Plant Health Inspection Service 


Salaries and expenses 


Forest Service 


National forest system 
BA . 108 ,O35 


Timber salvage sales 
BA 
BA 


Expenses. brush disposal 
Ba 


DEPARTMENT OF AGRICULTURE 
TOTAL BA ° 179,204 


DEPARTMENT OF COMMERCE 
Economic Development Administration 


Economic development assistance programs 
; BA 0B3- 43 


Economic development revolving fund 
BA 083- 37 


International Trade Administration 


Operations and administration 
BA 0863- 44 20, 


Participation in US expositions 
BA 083 a 3. 


National Oceanic and Atmospheric Administration 


Construction 
BA 083- 45 3.000 


Promote and develop fishery products and research 
BA DB3- 5 30.619 
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ATTACHMENT @ - STATUS OF DEFERRALS - FISCAL YEAR 1983 
AMOUNTS IN AMOUNT AMOUNT CUMULA- CONGRES- CUMULA- AMOUNT 
THOUSANDS OF DOLLARS TRANSMITTED TRANSMITTED DATE OF TIVE OMB SIONALLY TIVE DEFERRED 
aS Sees “ "e ° DEFERRAL ORIGINAL SUBSEQUENT MESSAGE / AGENCY REQUIRED ADJUST ~ AS OF 
AGENCY /BUREAU/ ACCOUNT NUMBER REQUEST CHANGE MO DA YR RELEASES RELEASES MENTS 2-1-83 


National Bureau of Standards 


Scientific & technical research & services 
BA 083- 38 6,500 


DEPARTMENT OF COMMERCE 
TOTAL BA 270,825 
DEPARTMENT OF DEFENSE -MILITARY 
Procurement 


Shipbuilding and conversion, Navy 
BA 083- 46 2,400,000 


Military Construction 
Military construction, all services 
BA 083 6 64,063 10 82 
BA 083 6A 1,166,415 12 82 725,238 505,240 


Family Housing, Defense 


Family housing, Defense 
BA 


DEPARTMENT OF DEFENSE -MILITARY 


TOTAL BA 2,625,703 1,166,415 


725,238 


DEPARTMENT JF DEFE E-CIVIL 
Corps of Engineers 


Construction, general 
BA 083- 47 


Wildlife Conservation, Military Reservations 


Wildtifte conservation 
BA 083 


DEPARTMENT OF DEFENSE-ClVit 
TOTAL BA 187,011 


DEPARTMENT OF ENERGY 
Energy Programs 


Eneray supply R&D-plant and capital equip 
BA D83- 48 91,107 


Fossil energy research and development 
BA 083- 8 20, 136 
BA 083 8A 


Fossi) energy construction 
BA 083- 49 


Energy conservation 
BA 083- 


Strategic Petroleum Reserve 
BA D83 
. 


Departmental Administration 


Depart admin , operating expenses 
BA 083- 51 21,767 21,767 


Depart admin , plant & capital equ ipment 
BA 083- 52 +2,693 12,693 


DEPARTMENT OF ENERGY 
TOTAL BA 246 , 906 


- 15, 196 


230,770 


DEPARTMENT OF HEALTH AND HUMAN SERVICES 


Alcoho!, Drug Abuse & Mental Health Administrat ton 


Construction & renovation, St E)izabeths Hospital 
8A 0a3- 9 9,744 
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ATTACHMENT B - STATUS OF 


DEFERRALS - FISCAL YEAR 1983 


AMOUNT AMOUNT CUMULA- CONGRES- CUMULA- AMOUNT 
TRANSMITTED TRANSMITTED DATE OF TIVE OMB SIONALLY TIVE DEFERRED 

DEFERRAL ORIGINAL SUBSEQUENT MESSAGE / AGENCY REQUIRED ADJUST - AS OF 

NUMBER REQUEST CHANGE MO DA YR RELEASES RELEASES MENTS 2-1-83 


AGENCY /BUREAU/ ACCOUNT 


Uffice of Assistant Secretary for Health 


Special foreign currency program 
BA 083- 10 


security Administration 


administrative expenses 
BA D83- 53 


TH AND HUMAN SERVICES 
BA 


JRBAN DEVELOPMENT 


D83- 54 3,081, 


w income housing 
083- 30 150 


and De lopmen 


pment grants 


- 083 
Urban Gavelopment action grants 


BA 083- 2 
BA 083 10,000 


Urban homesteading 


DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
TOTAL BA 


3,694, 10,000 


DEPARTMENT OF THE INTERIOR 
Office of Water Research & Technology 


Salaries and expenses 
Ba 083- 25 


National Park Service 


Land acquisition and state assistance 
BA O083- 11 
Ba O83- 114 


Minerals Management Service 


Payments from proceeds. sale of water 
BA 083- 39 


Office of Territorial Affairs 


Administration of territories 
BA 083- 55 


THE INTERIOR 
TOTAL BA 


DEPARTMENT OF JUSTICE 
Interagency Law Enforcement 


Organized crime drug enforcement 
BA 083- 56 


Federal Prison System 


Bulldings and facilities 
BA 12 16 82 


DEPARTMENT OF JUSTICE 
TOTAL BA 29,986 


DEPARTMENT OF STATE 
International Organizations and Conferences 


Contributions to international organizations 
BA 083- 57 6.411 
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ATTACHMENT 6 - STATUS OF DEFERRALS - FISCAL YEAR 1983 
AMOUNTS IN AMOUNT AMOUNT CUMULA- CONGRES- AMOUNT 
THOUSANDS OF DOLLARS TRANSMITTED TRANSMITTED OATE OF TIVE OMB SIONALLY DEFERRED 
DEFERRAL ORIGINAL SUBSEQUENT MESSAGE /A@GENCY REQUIRED as OF 
AGENCY /BUREAU/ ACCOUNT NUMBER REQUEST CHANGE MO DA WR RELEASES RELEASES 2-14-83 


Other 


Emergency refugee and migration assistance fund 
BA 083- 12 37,692 


US bilateral science and technology agreements 
BA 083- 58 2,000 


DEPARTMENT OF STATE 
TOTAL BA 


DEPARTMENT OF TRANSPORTATION 
Urban Mass Transportation Administration 


Urban mass capital fund 
BA 083- 59 


Federal Aviation Administration 


Construction, Ketropolitan Washington Airports 
BA 063- $9 500 


Civil supersonic aircraft development termination 
BA 083- 13 46 


Facilities & equip (Airport & Birway trust fund) 
BA 083- 14 158,465 
BA 083- 144 666,751 725,236 


Coast Guard 


Hat! recreat boat safety & facil taprov 
Ba 063- 61 


DEPARTMENT OF TRANSPORTATION . 
TOTAL BA 994,762 


DEPARTMENT OF THE TREASURY 
Office of Revenue Sharing 


State and local government fiscal assistence fund 
Ba 083- 145 106.474 

Ba 083- 154 
0 063- 16 7.909 

0 083- 164 

Federal Law Enforcement Training Center 


Construction 
Ba 063- 17 


OEPARTMENT OF THE TREASURY 
TOTAL BA 109 ,$52 
TOTAL O 7,908 


NATIONAL ALRONAUTICS & SPACE ADMINISTRATION 


Research end development 
Ba 063- 26 


VETERANS ADMINISTRATION 


Construction, major projects 
BA 063- 27 


OTHER INDEPENDENT AGENCIES 
District of Columbte 
Loans to OC for capital tmveetment 


6a 083- +6 36.632 
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ATTACHMENT 6 - STATUS OF DEFERRALS - FISCAL YEAR 1983 
AMOUNTS IN AMOUNT AMOUNT CUMULA- CONGRES-~ CUMULA- AMOUNT 
THOUSANDS OF DOLLARS TRANSMITTED TRANSMITTED DATE OF TIVE OMB SIONALLY TIVE DEFERRED 
DEFERRAL ORIGINAL SUBSEQUENT MESSAGE / AGENCY REQUIRED ADJUST - AS OF 
NUMBER REQUEST CHANGE MO DA VR RELEASES RELEASES MENTS 2-11-83 


AGENCY /BURE AU/ ACCOUNT 


Interstate Commission on the Potomac River Basin 


Contrib to Interst Comm on Potomac Riv Basin 
BA 083- 28 12 


Pennsylvania Avenue Development Corporation 
Land acquisition and development fund 
Ba 083- 19 
BA DB3- 194 
Ratiroad Retirement Board 
Milwaukee ratiroad restructuring. administration 
BA 083- 20 240 
BA O083- 20A 


Small Business Administration 


Business loan and investment fund 
BA D83- 62 


Surety bond guarantees revolving fund 
BA 083- 63 


Poltu cont equip contract guar revolv 
Ba 083- 64 


Motor Carrier Ratemaking Study Commission 


Salaries and Expenses 
BA 083- 65 


Tennessee Valley Authority 


Tennessee Valley Authority fund 
BA 083- 66 


United States Information Agency 


Salaries and expenses (spec for curr prog ) 
BA D83- 67 1,344 


Acquis and construction of radio facilities 
BA 083 68 12,437 


David A. Stockman, 


Director. 


[FR Doc. 83-4097 Filed 2-15-83; 8:45 am} 
BILLING CODE 3110-01-M 





Reader Aids _—— Federal Register 


Vol. 48, No. 33 
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INFORMATION AND ASSISTANCE CFR PARTS AFFECTED DURING FEBRUARY 


PUBLICATIONS At the end of each month, the Office of the Federal Register 

Code of Federal Regulations publishes separately a list of CFR Sections Affected (LSA), which 

CFR Unit 202-523-3419 lists parts and sections affected by documents published since 
523-3517 the revision date of each title. 

General information, index, and finding aids 523-5227 

Incorporation by reference 523-4534 De iiicisintetientirennes 4478, 6718 

Printing schedules and pricing information 523-3419 8 CFR 


Federal Register oy Os 
Corrections 523-5237 
Daily Issue Unit 523-5237 
General information, index, and finding aids 523-5227 
Privacy Act §23-5237 
Public Inspection Desk 523-5215 


Scheduling of documents 523-3187 


Laws 

Indexes 523-5282 

Law numbers and dates 523-5282 
523-5266 

Slip law orders (GPO) 275-3030 


Presidential Documents 

Executive orders and proclamations 523-5233 
Public Papers of the President 523-5235 
Weekly Compilation of Presidential Documents 523-5235 


United States Government Manual 523-5230 


SERVICES 


Agency services 523-5237 
Automation 523-3408 
Library 523-4986 
Magnetic tapes of FR issues and CFR 275-2867 
volumes (GPO) 
Public Inspection Desk 523-5215 
Special Projects 523-4534 
Subscription orders (GPO) 783-3238 
Subscription problems (GPO) 275-3054 
TTY for the deaf 523-5229 
oem 


FEDERAL REGISTER PAGES AND DATES, FEBRUARY - 


5213-5526... 
5527-5708... 

5709-5878 

6879-6086 a 

6087-6310 6089 
6311-6520... < ee ro 6316 
6521-6684... ot Se s 





4770, 4771, 5536-5539, 
6096, 6097, 6525-6529 
5540, 6100, 6101 


5724, 5727 

5269, 5727, 5728 

4661, 4777, 5556, 5918. 
6 


4799, 5571-5573, 6125- 336 


6128, 6551 


4834, 4972-5144, 5282, 
5764, 6725 
5131, 5133, 5765, 6727 


4486, 5279, 5751, 5766 


5758, 5761 
4836, 5284, 5872, 6563- 


6565, 6727 
4678-4680, 5965-5968, 


271 4459-4461, 4771, 
4772, 5152-5197, 5896-5898 
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6111 (Corrected 
by PLO 6350) 
6260 (Corrected 
by PLO 6351) 
6286 (Corrected 
by PLO 6349) 


4664, 4665, 4792, 
5940-5947 


----6711-6714 
4663, 4778 


4692-4698, 4845, 
5970-5978 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 


The following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE on a day that will be a Federal holiday will be 
documents on two assigned days of the week 41 FR 32914, August 6, 1976.) published the next work day following the 
(Monday/Thursday or Tuesday/Friday). Documents normally scheduled for publication holiday. 


Monday Tuesday Wednesday Thursday Friday 
DOT/SECRETARY USDA/ASCS __DOT/SECRETARY - USDA/ASCS 


_DOT/COAST GUARD _USDA/FNS ____DOT/COAST GUARD _ USDA/FNS 
DOT/FAA USDA/REA__ Ag DOT/FAA __ USDA/REA 


DOT/FHWA USDA/SCS ___DOT/FHWA ‘ USDA/SCS 
DOT/FRA : _DOT/FRA MSPB/OPM 


DOT/MA J c ; i ; a OVA. LABOR 
DOT/NHTSA : _____DOT/NHTSA 4 HHS/FDA 
DOT/RSPA = _____—_—s«zDOT/RSPA_ 
DOT/SLSDC > Sa te ___ DOT/SLSDC 
DOT/UMTA Z ie _DOT/UMTA ____ 














List of Public Laws 

Note: No public bills which have become law were received by the 
Office of the Federal Register for inclusion in today’s List of Public 
Laws. 

Last Listing January 19, 1983 








Would you like 
to know... 


if any changes have been made to 
the Code of Federal Regulations 
or what documents have been 
published in the Federal Register 
without reading the Federal 
Register every day? If so, you may 
wish to subscribe to the LSA (List 
of CFR Sections Affected), the 
Federal Register Index, or both. 


LSA « List of CFR Sections Affected 


The LSA (List of CFR Sections 
Affected) is designed to lead users of 
the Code of Federal Regulations to 
amendatory actions published in the 
Federal Register. The LSA is issued 
monthly in cumulative form. Entries 
indicate the nature of the changes— 
such as revised, removed, or 
corrected. 

$20.00 per year 


Federal Register index 


The Index, covering the contents of 
the daily Federal Register, is issued 
monthly in cumulative form. Entries 
are carried primarily under the names 
of the issuing agencies. Significant 
subjects are carried as cross- 
references. 

$21.00 per year 


A finding aid is included in each publication 
which lists Federal Register page numbers 
with the date of publication in the Federal 
Register. 


Note to FR Subscribers: 
FR Indexes and the LSA (List of CFR 
Sections Affected) are mailed automatically 
to regular FR subscribers. 


Order Form Mail To: Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402 


. Credit Card Orders Only 
Enclosed is$_. ~=~——S“) Check, MasterCard and 
0 money order, or charge to my VISA accepted Total charges $__ —-—__—s*&Fill in the boxes below. 


Deposit Account No. Credit 

CLIT) -o ER a Card No. SPVATRAHRRE RO ADEE 
eae, ' Cet Expiration Date 

Order No. Month/Year CITT) 

Please enter the subscription(s) _.._ LSA __— Federal Register index 

| have indicated: List of CFR Sections Affected $21.00 a year domestic; For Office Use Only 


$20.00 a year domestic; $26.25 foreign — 
$25.00 foreign Quantity 


__—_— Publications <iitcbemmecitait 
Subscription scsi aiaeaebiiie 


Additional address/attention line Special Shipping Charges 


international Handling ........ _EEEEE 
eet address a ee 


OPNR .......... 
State ZIP Code 











